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JIBOMHAS 3AIIINTA

KOI'JA ITPABOMEPEH OTKA3 OT 3AIIINTDI
AJIBOKAT B ITPOLIECCE HE ABJAETCA OBbEKTOM HEOT'PAHUYEHHOTI'O
T'OCYJAPCTBEHHOI'O I1OJIb3OBAHUA

Tenpu Peznuk, euye-npezudenm Dedepanvroil nasamst adsoxamos PD, npezudenm Adsoxamckoi
nasamot 2. Mockewt

19 anpens 2007 r. CoBer AnBokarckoii majarel r. Mocksbl 1a1 PazbscHenne «O0 0CHOBaHHAX
NpeKpalieHns y4acTis aIBOKATA-3aUTHUKA B YTOJIOBHOM Jejie». B HeM coaepKaiuch peKOMeH-
JanuM, KaK BeCTH cedsl aIBOKATY B IBYX cuUTyauusx: 1) Korga oOBUHsAeMbIi (110103peBaeMblii)
OT Hero OTKa3bIBaeTcs; 2) KOrJa 10BepuTe b PACTOPraeT corjaunieHne Ha 3amuty. B nociennee
BpeMsi 110 JAHHBIM BONPOCAM B AJIBOKATCKOM COO0IIECTBE BO3HUKJIA JUCKYCCHS, B X0/1e KOTOPOii
no3unus ctoanyHoro Cosera noasepriaach Kputuke. CunTaio He00OX0IUMbIM HA Hee OTBETUTh.

OTKA3 OT 3AIIUTHUKA, YYACTBYIOIIETO B CYJOITPOU3BO/JCTBE
110 HASHAYEHUMIO

B otHolIeHNM oTKa3a oT 3amuTHUKA mo3ulnsl Coseta AIl r. MoCKBEI cocToslia B clie-
nyoiieM. XoaaTaliCTBO O TAKOM OTKa3e 00s13aH He3aMeIMTEIbHO pa3peliaTh ciea0BaTe/ b
MyTeM BbIHECEHUSI MOTUBUPOBAHHOI'O MOCTAHOBJIEHUS B TMCbMeHHOU popme. [1pu oTkaze
cJIe0BaTeIsl BBIHECTH COOTBETCTBYIOIIEE MOCTAHOBJICHHUE aJBOKAT JOJIXKEH MoAaTh CIea0-
BaTeJl0 MMCbMEHHOE X0JaTaiiCTBO O paCCMOTPEHUU 3asiBJeHUsI 0OBUHsIeMoro. B ciiyuae
0TKa3a pacCMOTPETh 3TO XOJATaliCTBO HEOOXOIMMO 3asiBUTh O HEBO3MOXKHOCTH ITPOAOIKATh
y4acTBOBaTh B MPOLIECCYaIbHOM IeICTBUY U MOKUHYTh MECTO €ro IPOM3BOICTBA, HE3aMe/l-
JIUTEJIEHO 00XKaioBaB JeiicTBYS (Oe3IeiiCTBIE) ClieoBaTeIsl B COOTBETCTBMM ¢ T71. 16 YITK
P®. Eciu Xe xomaraiicTBo 00 0TKa3e OT 3alllUTHUKA paCCMaTPUBAETCS U HE YIOBJIETBOPSIETCS,
aZIBOKaT 00s13aH IPOOJIKATh Y4aCTBOBATh B 1ieJie, noo B cviy cT. 52 YITIK P® Takoit oTkas
IJIS cJIeloBaTesIsl He 00sI3aTelIeH.

DTO pa3bsICHEHUE HEKOTOPbIE KOJLIETH cowin HegoctatouHbIM. Tak, CoBeT All CaHKT-
[TeTepOypra 29 mast 2013 r. yrBepaui cBouM pelieHrueM «CHUCTeMHBII TTPaBONPUMEHUTETbHbBIN
KOMMEHTapHii K cTathe 52 YrojoBHO-IIpolieccyaibHoro Kogaekca PM “Otka3s or 3almTHAKA” ».
B HeM pa3BuTa MBICJIb O TOM, YTO €AMHCTBEHHBIM OCHOBAaHUEM K HEMPUHSITUIO HaJIeKaIle
0(¢OpMJIEHHOTr0 0TKa3a OT 3alllMTHUKA MOXET CIYXXUTh JIUIIb NOATBEPKICHHBIN (haKTaMu
BBIBOJI, UTO 3TOT OTKAa3 OBIJT «BBIHYKACHHBIM U TTPUUYMHSIIOIIMM Bpe ero [00BMHSIEMOTO, T10-
no3peBaeMoro. — I P.| 3akoHHBIM MHTepecaM». Eclin ke yCTaHOBIIEHO, UTO BOJICU3bSIBJICHUE
JIMlia, IpUBJIeKaeMOro K yrOJJOBHOI OTBETCTBEHHOCTH, ObLIIO CBOOOIHBIM U 1OOPOBOJILHBIM,
OTKJIOHEHHUE MPaBONPUMEHUTEIbHBIM OPraHOM 3asiBJIEHUsI 00 OTKa3e OT 3alllUTHUKA HEeI0-
MyCTUMO, 1, CJIEIOBATEIbHO, Y aABOKATa HET 3aKOHHOTO OCHOBAHMSI MPOA0JIKATh OCYIIECT-
BJICHUE 3allUTHI.

M3510XeHHY10 TTO3ULIMIO TToAAepXKaia DKCIepTHO-MeToaudyeckas komuccust CoBeTta
ODIIA PO (DMK), pekoMeHI0BaBIIasi COBETaM aBOKATCKUX MayiaT pa3bsICHUTD aIBOKATaM,
«4TO 00513aHHOCTH 3alIMTHMKA BO3HUKAIOT y aIBOKATa JIMIIb TOTAA, KOTJa B 3TOM Ka4eCTBE
ero NMpM3HaeT NMoA3alUTHIN. Ecliu agBokaT NpUHYAUTEILHO, BOIIPEKHU BOJIe OOBUHSIEMOTO
(rmomo3peBaeMoOro) HaBsI3bIBAETCS €My, Y alBOKaTa HE BO3HMKAET 3aKOHHOTO MpaBa 3allly-
1IaTh OOBMHSIEMOTrO (IT01I03peBaeMOT0) U, CJIeOBaTeIbHO, HET 00SI3aHHOCTEM 3allIUTHUKA,
OT KOTOPKIX OH ObLII ObI He BIIpaBe oTKa3aThes. [103TOMy anBOKaThl HE JOXKHBI IPUHUMATh
yJacTHe B YTOJIOBHOM CYJIOMPOM3BOACTBE B KAUECTBE 3alIMTHUKOB 10 COTJIAIIICHUIO WU T10
Ha3HaYeHMIO MPOTUB BOJIU OOBUHSIEMBIX (ITI0J03peBaeMbIX) IIPU YCIOBUU, YTO TAKOU OTKa3
OT aJIBOKAaTa He SIBJISIeTCS BBIHYKJICHHBIM U TIPUYMHSIONINM BpeJl 3aKOHHBIM MHTEpecam
00BUHSEMOTO (IIOA03PEBAEMOT0)».

Taxue cy>XaeHMs TIpeICTABISAIOTCS M3JINIITHE pannKaibHbIMU. He ciienyeT nenats upe3mep-
HBII aKIIEHT Ha BoJie 0OBUHSIEMOTO (I10J03peBaeMOro) Kak HelpeMEeHHOM YCJIOBUU Mpodeccu-
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OHaAJIbHOU yrojioBHOM 3amuThl. OTeyecTBeHHBbIM YIIK B MojiHOM cortacuu ¢ MeXIyHapOIHO
MNpU3HAHHBIMU CTaHIAPTAMU COBPEMEHHOTIO COCT3aTeIbHOTO Mpoliecca MpeaycMaTpuBaeT
00s13aTeIbHOE YYacTHe aiBOKaTa 110 IIKPOKOMY KPYTY YTOJOBHBIX JIeJ: €CId Npodeccuo-
HaJIbHBIN 3alIUTHUK HE MpUIIalleH, OH Ha3HavaeTcs. [Ipu 3Tom y 00BHUHsSIeMOro (oao3pe-
BaeMOTr0) HET MpaBa BbIOOpA 3alIMTHUKA: CIISI0BATEIb WJIN CY/ ITOChIIACT 00e3IMYeHHBIN
3aMpocC B KOJUJIETHUIO WK 010po (MCKIIIOUEHUE — aJlBOKATCKUI KaOMHET), U B COOTBETCTBUM
C OPUHSTHIM B aIBOKAaTCKOM 00pa30BaHUM rpadrKoM B MPOLIECC HAIIPABISIETCS alBOKaT,
CBOOOIHKBIN OT ydyacTusI B AeJiax 1o corjiameHuo. MHbIMU clloBaMU, €CJIM UCIOJIb30BaTh
tepMmuHonoruio DMK, Ha3HaueHHBIN aABOKAT KaK pa3 «HaBSI3bIBACTCSI» TOCYIapCTBOM JIUILY,
MNPUBJIECYEHHOMY K YTOJJOBHOI OTBETCTBEHHOCTHU.

IMo3unus onmoHeHToB CoBeta AIl r. MOCKBBI MONPOCTY JTUKBUAUPYET UHCTUTYT 00513a-
TeJIbHOM 3allUThI, IOCKOJIbKY, CJIeIys eif, KaxKIblii aAfBOKaT, YOSAUBIIKChH B TOM, YTO OTKa3 OT
HEro 0OBUHSEMOTrO, XKeJIalolIero 3aluilaTh ce0s1 CaMOCTOSITEIbHO, SIBJISIETCS aKTOM CBOOO/ -
HOTO BOJIEM3BSIBIIEHUS, CTAHET MOKMUIATh MECTO BBITIOTHEHUS TTPOIECCYaJIbHBIX IeCTBUM.

CkazaHHOE He 03HAYaeT, YTO aIBOKAT He JOJKEeH TaKOI 0TKa3 noaaepkuBath. Hamnpotus,
Kak HeoIHOKpaTHO pa3bscHsu1 CoBeT Al r. MOCKBBI, eMy ClieayeT 3asiB/ISITh O HEBO3MOXHOCTHU
3alMIIaTh OOBUHSIEMOTO (II0I03peBaeMOro) Ipu OTCYTCTBUU K HeMy AoBepus. Ho pa3peiaTs
0TKa3 — IpolieccyabHasi KOMIeTeHIMs cienoBaTesns v cyna. M ecnm xomaTtaiicTBo 00 oTKase
He YIOBJIETBOPEHO, aIBOKAT HE BIPaBe BBIXOIUTH U3 Aea.

OTKA3 OT 3AIIUTHUKA, YYACTBYIOIIETO B CYJOITPOU3BO/JICTBE
I10 COIVIAIIEHUIO

B Pa3zbsicHeHuM oOpallleHO BHUMaHKEe Ha OTJIMYME 0TKAa3a OT 3alllUTHUKA OT pacTOPXKEHUS
coryamenus Ha 3amuty. [lepBas cutyanus perynupyercsa Hopmamu YITK P®, Bropast — Hop-
Mmamu 'K P® ¢ uzbgtusasmu, npenycmorpeHHbIMU DenepanbHbIM 3aKOHOM «O0 aaqBOKATCKOM
nesaTeIbHOCTU 1 anBokaType B Poccuiickoii @enepanmm». OTKa3 OT 3alIMTHUKA MOXET ObITh
He YJIOBJIETBOPEH CJiefioBaTesieM WU CYJIO0M, a paCTOp>KEHUE CorIallleHUs TMKBUIMPYET CaMo
OCHOBaHMe y4acTHsI afBOKaTa B TIpoliecce, MpeKpaliaeT o0si3aTeIbCcTBa CTOpOH. Bropast cu-
Tyalusi TpedyeT 0osiee moagpoOHOro pasdoopa.

Ha ocHOBe COBOKYITHOTO aHaJiM3a HOPM I'paxkJaHCKOTr0, YTOJOBHO-IPOLIECCYaTIbHOTO
3aKOHO/ATe/IbCTBA M 3aKOHOIATEIbCTBA 00 aIBOKATCKOM AesATeIbHOCTU 1 anBokaType CoBeT
AII r. MocCKBBI TIpUILIET K BBIBOIY, YTO pACTOPraTh B OMHOCTOPOHHEM ITOPSIIKE MO CBOEH
WHMILIMATHBE COIJIallleHUE Ha 3alllMTy He BIIpaBe TOJIbKO aIBOKAT, HO TAKOI'O IpaBa He JIMIIEeH
JIOBEPUTEb.

JloBepuTeIb MOXET PAaCTOPTHYTh COIJIAIIEHUE C aIBOKATOM B JII000I MOMEHT ITPOM3BOJICTBA
I10 JEJTY, YTO SIBJISIETCS I0OpUANYECKAM (DAKTOM, JTUIIAIOIINM aaBOKaTa IpaBa OCYIIECTBIISITh
KakKue-JI1M00 mpoleccyalbHble JEMCTBUS B MHTEPECAX CBOETO OBIBIIETO MOA3AIIMTHOTO.

Ecnu noBeputeaeM agBokara sIBJISIETCSI HE TTOA3ALLIMTHBINM, a MHOE JIMLIO, TO IPU pacTop-
JKEHUU UM 3aKJII0UYEHHOTIO C aABOKATOM COIVIallleHUsI 00 OKa3aHUU I0pUANYECKON MOMOIIU
Ha3HAauYeHHOMY JOBepuUTesIeM JUlly (IToJo3peBaeMoMy, OOBUHSIEMOMY) MHEHUE OBIBIIIETO
MOA3aIIMTHOTO, XKeJIalIIero, YTOObI aABOKAT MPOAOJIKA €T0 3alIUTy, HE MOXET CIYKUThb
OCHOBaHHUEM JIJ1s1 MPOJOJIXKEHUsI yJ4acTusl aaABoKaTa B Aese. B Takoii cuTyaliuy anBoKaT MOXeT
00CyIUTh ¢ OOBUHSIEMBIM BO3MOXHOCTb 3aKJIFOUYEHUSI HOBOT'O COTJIAllEHUST U TOJILKO IOCe
MPETBOPEHMUSI 3TOI BO3MOXHOCTHU B PEaJIbHOCTh MOJIYYUTh ITPABOBOE OCHOBaHMeE 1151 BO300-
HOBJICHUSI COOCTBEHHOM 3alLIMTHI.

Kpurtukys Pazpsicuenue, DMK couna, 4To OHO, B YaCTHOCTHU, 1aHO B HapylieHue cT. 450
I'K P® u B 1eiicTBUTEIBHOCTH TIPABO PACTOPTaTh COIJIallleHNEe Ha 3alllUTy B OMHOCTOPOHHEM
MOpPsIIKE Y JOBEPUTEIST OTCYTCTBYET.

DMK Takxke nomaepxana MmHeHHE KoJutern — yieHa Coseta AIl KpacHosipckoro kpast
M. C. bornaHoBoii 0 TOM, UTO OTHOTO (hbaKTa paCTOPXKEHUSI OOBUHSIEMBIM (IT0103PEBAEMBIM)
COrJIaleHMSI Ha 3alIUTY 17151 (DAKTUYECKOro MpeKpalleHusT y9acTUs alBOKaTa B YTOJJOBHOM JIeJie
HEIOCTaTOYHO U JOBEPUTEJIb IOMUMO PACTOPKEHUSI COMIAIIEHUsI JOJKEH ellle 3asiBUTh OTKa3
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oT agBoKaTa B cooTBeTcTBMU cO CT. 52 YIIK P®, a mockoabKy OHa «<HOCUT OOIIMiIT M YHUBEP-
CaJIbHBI XapaKTep», CJIEI0BATENb U CY/I BIIPABE XOaTalCTBO 00 OTKA3€ HE yIOBJIETBOPUTD.

OTpunarth MpaBo TOBEPUTESI pacTOPraTh COrJIAlIEHUE HA 3alIMTY B OAHOCTOPOHHEM
nopsake — yncreiinee 3aoayxnenue. Cratbs 450 'K P® ycranasnuBaet: «M3MeHeHUe
U pacTOpXKEeHKE T0roBOpa BOZMOXKHBI TTO COTJIAIIEHUIO CTOPOH, €CJIM MHOE HE TTPEIyCMOTPEHO
HactosiimuM KomekcoMm, npyrumu 3akoHamMu win goropopom». Cam 'K P® nomyckaeT on-
HOCTOPOHHEE pacTOPXKEHUE IOTOBOPOB, B MEPBYIO ouepeb J0roBopa nopydyeHus (ct. 977),
B CUJIy TOTO, YTO OH HOCUT CTPOTO JIMYHOCTHO-I0BEPUTEIbHBIN xapakTep. [loBepuTesb BripaBe
OTKa3aThCsl OT CBOMX 00s13aTEJILCTB M TEM CaMbIM OTMEHUTh IOTOBOP MOPYUYECHMUS B JT1000€
BpeMs U 6€3 KaKoro Obl TO HU ObUIO OOBSICHEHHUS TIPUYMH O0TKAa3a. DTO MPaBO SBJISETCS UM-
MEepaTUBHBIM, JIIOOOE COTJIallleHUe 00 OTKAa3€ OT HEro HUYTOXHO. bbulo Obl CTpaHHO, €C/In
Obl B TAKOM MpaBe ObLIO OTKAa3aHO JOBEPUTEIIO B COTJIAIIEHUM Ha YTOJOBHYIO 3aILIUTY.

Kpaiine comaurenbHbl HageneHre HopMm YITK P® «o6mmm 1 yHuBepcaabHBIM XapaKTe-
POM», paclipoCTpaHEeHME UX NEHCTBUS Ha TPak1aHCKO-TIpaBOBble OTHOIIIEHUs. Kak n3BecTHO,
COrJlalleHUE Ha OKa3aHUE IPUINYECKON TOMOLIN MTPENCTaBIIIET COO0N IpaXk1IaHCKO-TPaBOBOM
JIOTOBOP 1 BOIPOCHI ero pacTopxkeHus peryaupyoTcs ['K PO ¢ uzbarusamu, npenycMoTpeH-
HeiMu PenepabHBIM 3aKOHOM «O0 agBOKATCKOM AesITeIbHOCTU 1 anBokaType B Poccuiickoit
®enepann». ETMHCTBEHHOE U3BSITHE, UM MPEIYCMOTPEHHOE, — «aBOKAT HEe BIPaBe OTKa-
3aThCSI OT IPUHSATOM Ha cebs 3aIuTh» (TTOAM. 6 11. 4 CT. 6) — 03HAaYaeT 3aIpeT pacTopPrarh
COIJIallleHUe Ha 3alIUTy B OMHOCTOPOHHEM IOPSIIKE aIBOKATY, HO HE JIMIIIAET TAaKOTo MpaBa
JIOBEPUTEIS.

Kosteram ciienosaiio Obl 3aiyMaTbCsl HaJl TPOCTHIM BOIIPOCOM: Ha KAKOM OCHOBaHUU
aJIBOKaT OyAeT HAaXOIMUThCS B TIPOLIECCe MPU pacTOPTHYTOM coraiieHun? O4eBUIHO, TOJIbKO
B CJIyyae, €CJIM CJIe0BaTelIb WM Cyll O0SIKET €ro MPOoA0IXKaATh 3alUIIATh 110 HA3HAYEHUIO.
Ho Takoro nmpaBa y HUX HET: ONpeAeeHUE MOopPsIIKa 3alUThI 0 HA3HAYEHWIO OTHOCUTCS
K MCKJTIOUMTEITbHON KOMMETEHIIMU COBETA PETMOHAIIbHOM MasiaThl.

INPUMEHEHHME CT. 430 TK P® K PACTOPKEHUIO COIJIALLIEHUA HA 3AIUTY

Konnera M. C. bornaHoBa o0OpalliaeT BHUMaHKEe Ha TO, UTO B Pa3bsicHeHUM oboiiaeHa
moiyaHueM cT. 430 'K PD, perinmaMeHTHpyIOLast 1TOroBOp B MOJIB3Yy TpeThero ynia. [Togme-
yeHo cripaBeinBo. HecripaBeminBo Tojibko CoBeT 3a 3T0 mopuliaTh. Pa3bsicHeHUsI COBETOB
aIBOKATCKUX MajiaT — HEe HAayYHbI KOMMeHTapuii 3akoHa. OHU AalOTCS IO 3aIpocam aaBoO-
KaToB, BBIPACTAIOT M3 KOHKPETHBIX TUCHIMUIUIMHAPHBIX MPOM3BOACTB. B muciunianHapHoit
npakTtuke Al r. MockBbl He HabJ1I01a10Ch HA OTHOTO CJTy4asi, KOTria MOoA3allMTHbIN BO3paxKa
ObI MPOTUB PACTOPXKEHUS COMVIALLIEHUST HA 3alIUTY JOBEpUTeIeM — MHbIM JULIoM. [Tocemy
TaKoli CI0XeT B Pa3bsicCHEHUM He pacCMaTPUBAJICS, U OHO ObLIO MOCBSILEHO KOH(PIUKTaM,
Korja corialleHue pacCTOPrHyTo 3aKOHHO, MOA3AIIUTHBIN OT alBOKAaTa OTKa3bIBaeTCs, a Clie-
JlOBaTeJIb U Cy[ X0AaTaiicTBO 00 OTKa3e He YAOBJIETBOPSIIOT U HANIPABJISIOT B AIBOKATCKYIO
rajiaTy npeacTaBieHusl O MPUBJICYEHNU aiBOKaTa K AUCUUIIIMHAPHON OTBETCTBEHHOCTH.

Ho xonb ckopo Bompoc o nmpumeHeHuu cT. 430 'K PD® K pacTopkeHU1o cornanieHus Ha
3alIUTY TTOJHST, BBICKAXY Ha CEi CUeT CBOM COOOpaKEeHMUSI.

B coorBercTBuu; ¢ 4. 2 cT. 430 'K PD, ecni nHOE He TTpeIyCMOTPEHO 3aKOHOM, MHBIMU
MPaBOBbIMU aKTaMU UJIM JOTOBOPOM, C MOMEHTA BbIpAXKE€HUSI TPETbUM JIULIOM JOJKHUKY
HaMepeHUsI BOCIOJIb30BaThCsI CBOMM MPABOM I10 JOTOBOPY CTOPOHBI HE MOTYT pacTopraTh
WJIY U3MEHSTH 3aK/II0OUeHHBIM MU 1OTOBOP 0e3 coracus TpeTbero Juua. Hopma ata Hocut
JNUCTIO3UTUBHBIN U BMeCTe ¢ TeM OJlaHKeTHbIN xapakTep. CTOPOHBI HE JIMIIAIOTCS MpaBa
3aKJII0YaTh COIJIallleHWe O pACTOPXKEHUU IOroBOpa, BieKylllee MpeKpalleHre IpaB TPEThero
JIN1IA, HO TaKyl0 BO3MOXHOCTb HEOOXOIMMO TIPEAYyCMOTPETh B CAaMOM JOTOBOpE.

Hopwma, 3akpemnnennad 4. 2 ct. 430 'K PD, HecoMHEeHHO, TTOIJIEXKUT yUeTy afBOKaTaMu
MpH 3aKJI0YEHNM COMIALIEHMS] Ha 3allUTY C JOBEPUTEISIMA — MHBIMU JullaMu. B cornanie-
HUM TOJDKHBI OBITh UETKO YKa3aHbl OCHOBAHUS €ro pacTopxKeHusl. [IJ1s aiBOKaTOB OHM vallle
BCEro CBS3aHbl C TAKUMHU CYLIECTBEHHBIMM YCIOBUSIMHU COTJIALLIEHUS, KaK MTOPSIIOK U pa3Mep
BBIILJIAThI JOBEPUTEIEM BO3HArpaXKAeHUsI 32 OKa3bIBAEMYIO I0PUANUYECKYIO [TIOMOIIb, a TAKXKe

6



KOMITeHCAIIMY PacXoJ0B, CBSI3aHHBIX C MUCIIOJTHEHUEM TTopydyeHus. B cornaienue ciemyer
BKJIIOUATh ITYHKT O TOM, YTO TP HEBBIIJIATe B 00YCIOBJIEHHbIE CPOKU BO3HATPAXKICHUSI
aZBoKara (MJIM aBaHCa) U KOMIIEHCALIMU TOHECEHHBIX UM PacXO/I0B COTJIallleHUEe CUMTACTCS
PACTOPTHYTBIM.

ABOKAT MpUIIAIIAETCS K 3alMTE MUHBIMU JIMIIAMHU C COIIACUSI ITOA03PEBAEMOTO, OOBUHSI -
eMoro. ZKenaHue Moa3aluTHOIO, MepBOHAYaIbHO COIIACUBILIETOCS C YCIOBUSIMU 10TOBOpA,
MPOJOJIKATH TTOCTIE €r0 PACTOPKEHUS MOJyYaTh MOMOIIb aBOKATa, KaK yke 0TMeUasoch,
HUKaKOIo ITPaBOBOr0 3HAYEHUSI UMETh He OyIeT.

OTcyTCTBHE B COMIAILIEHUM OTOBOPKM 00 OCHOBAHMSIX €0 pacTOPKEHUSI IeMCTBUTEIBLHO
MOXKET MOCTaBUTh afiBOKATa B CJIOXKHOE TosioxkeHue. Eciau cienoBath OyKBaabHO MpaBuiamM
4. 2 cT. 430 'K P®, B ctyuae HapylieHUs TOBEpPUTEIEM — MHBIM JIMIIOM YCJIOBUS 00 oIjiaTe
Mopy4YeHMs aABOKAT 00s13aH MPOI0JIXKATh 3allMIIAaTh OOBUHSIEMOI0, HACTalBaIOIIEro Ha ero
y4acTHUM B JieJie, U BIIpaBe IT0Ce 3aBepIIeHUS Tpoliecca MPeabsIBUTh UCK K JIOBEPUTEIO
0 B3bICKAHUU TOHOpApa.

OcobeHHO 0oJiIe3HEeHHA TaKas CUTyalusl IpU UCTIOJTHEHU M MOPYYEHUSI MHOTOPOIHETO
noBeputens. He qymato, 4To IMCLIMTUIMHAPHBIE OpraHbl MajJaThl MOAONAYT CIUIIIKOM CTPOTO
K «JIONyXHYBILEMYCS» aIBOKaTYy, €CJIM TOT HE COTJIACUJICS BbleXaTh B IPYToii perMoH, MTOTOMY
YTO JOBEPUTEb OTKA3AJICS OIJIATUTh €MY MTPOE3/1 U TOCTUHUILLY.

ITo3uuusi, corlacHO KOTOPO aaBOKAT MPU paCTOPIHYTOM COTJIallIeHUHY BIIpaBe BBINTH U3
nena, TOJbKO KOrna caenoBaTellb WK Cyl BbIPa3UT Ha TO CBOE COM3BOJICHUE, — «OTPbIKKa»
PO3BICKHOT'O COBETCKOTO MPAaBOCYIMSI C €T0 B3IVISIIOM Ha agBoKaTa B Mpolecce KaK 0ObEKT
HEOTpaHMUYEHHOTO TOCyIapCTBEHHOTO MOJIb30BaHMSI.

HNPUHYXIEHUNE K PEAJINZAIINN CYBBEKTUBHbIX ITPAB HEOITYCTUMO

lennaouit lllapos, euue-npesudenm DIIA PD, npedcedamenv Dxcnepmuo-memoouueckoi Komuccuu
Cosema DIIA PO

AJIBOKAT HE BITPABE OTKA3ATBHCS OT 3AIIIUTHI, HO MOJI3AIIIMTHBIN BITPABE
OTKA3ATbLCA OT 3AHIMTHUKA

B Ne 3 (164) «<AI'» 3a 2014 r. onmyomkoBaHa ctaths I'. M. Pe3nnka «Koraa npaBomepeH
OTKAa3 OT 3aIUThl». ABTOP OTCTauBaeT NpaBubHOCTb No3uiuu Coseta All r. MockBbI, H3J10-
sKeHHoii B Pa3bsicHennu ot 19 anpens 2007 r. «O0 ocHOBaHHSX NMpeKpalieHns y4acTus aJBOKaTAa-
3alIMTHUKA B YTOJIOBHOM Jiejie», M OCIApUBaeT KPUTHKY 3TUX Pa3bsacHeHuil, comepxkauryocs
B Pekomennamusix DkcneprHo-meToaumyeckoii komuccun Cosera OITA PD ot 9 nekadpsa 2013 r.
(omy0mkoBano B Ne 4 (42) «Becthuka PIIA PD» 3a 2013 r.).

B PaszbscHenusx u PekomeHnanusix paccMaTpuBaeTcsl MoBeleHUe alBoKaTa-3alluTHUKA
B IBYX CUTyalIMsIX: 1) KOTra ero moa3aliuTHbIN 3asiBUJI XOIaTaliCTBO 00 OTKa3e OT ero MoMo-
11, a TO3HaBaTeb, CJIeI0BaTe/Ib WIM CyJl OTKa3bIBaeT B YAOBJIETBOPEHUHU 3TOTO XOJaTaliCTBa;
2) Korja J10BepuTelb, 3aKTIOUMBIINIA C aIBOKATOM COIJIAllIeHUE Ha 3allMTY B IMOJIb3Y TPETHETO
JIMIIa, pacTopraeT 3TO CorlalleHHeE.

[To3unms yBaxkaemoro matpa I'eHpu MapkoBuuya Pe3Huka nsiaoxeHa sipKko, 00pa3HO
U Ha MepBbIi B3I KaxkeTcsl yoenuTeabHoi. OTHAKO OHa HE BIIOJIHE COTJIacyeTcsl ¢ NecT-
BYIOLIMMU HOPMaMU 3aKOHa, peryJrpymolIero paccMaTprMBaeMble IPABOOTHOILIEHUS, U UX
KOHCTUTYLIMOHHO-ITPABOBBIM TOJIKOBAaHUEM.

OBA3ATE/IbHOE YYACTUE 3AIIUTHUKA U OTKA3 OT EI'O IIOMOIIIN

[TpaBo o6BUHSIEMOTO (MTOI03peBacMOro) (B JajbHeIIeM OOBUHIEMBII 1 TTOI03PEBAEMBbIii
OyIyT YCTIOBHO MMEHOBATHCS OTHUM CJIOBOM — OOBMHSIEMbIIT) Ha 3aIIUTY B YTOJIOBHOM CY-
JOMPOU3BOJCTBE SIBISIETCS OAHOM 13 (DyHIaMEeHTaJbHBIX HOPM YTOJIOBHO-TIPOLIECCYATbHOIO
3aKOHOAATE/IbCTBA, AeiicTBoBaBIIeH 3an0iro 1o npuHsatus YITK P® 2001 r. Dto npaBo pea-
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JIU3YeTCs B IBYX (popMax: 3allluTa, OCYILIECTBIsIeMast TMUHO cCaMUM OOBHUHSIEMBIM, 1 3aIl1UTa
MpY MOMOIIY 3allMTHUKA.

VITIK PCDOCP 1960 r. mpeaycMaTpHBaJI IIeCTh CJIy4aeB, KOTIa y9acTHe 3allUTHUKA B ITPO-
1ecce ObLIO 00sI3aTeIbHBIM U 00€CMEYNBAIOCH JOJKHOCTHBIMM JIMLIAMU, OCYILIECTBJISIBIIMMU
MPOU3BOACTBO IO JeIy.

Koncturyumst P@ (ct. 48) rapanTtupyet KaxkaoMy mpaBo Ha IoJydyeHre KBaau(puLmpo-
BaHHOU IOPUANYECKON TTOMOIIM U MPEIOCTaBISIET KAXKIOMY 3a/Iep>KaHHOMY, 3aKJTIOUeHHOMY
MO/ CTpaxy, OOBUHSIEMOMY B COBEPLICHUHU MPECTYIJICHUS MTPaBO MOJIb30BaThCSI MOMOIIbIO
agBoKaTa (3allMTHUKA).

HetictBytomuii YITIK P®, HazHaueHeM KOTOPOTO SIBJISIETCS B TOM YMCJIE 3allyTa JINY-
HOCTHU OT He3aKOHHOI'0 1 HEOOOCHOBAHHOTO OOBUHEHMSI, OCYKAEHUsI, OrpaHUYEHMUSI €€ ITpaB
M cBOOO/, B CT. 51 mpeaycMaTpuBaeT BOCEMb CIydaeB 00513aTeIbHOIO YUacTHs 3allIMTHUKA
B YTOJIOBHOM CYJIOITPOM3BOACTBE (B HACTOSIIIIEI CTaThe HE pacCMaTpUBAIOTCS CIydau 00s13a-
TeJIbHOTO y4acTUsl 3alllMTHUKA B IIPOU3BOJICTBE O IPUMEHEHUU MPUHYAUTEIbHBIX MEP ME-
JTULIMHCKOTO XapaKTepa U B CyAeOHOM pa30MpaTesibCTBE B OTCYTCTBUE MToacyaumoro (1. 3.1
q. 1 cT. 52 u ct. 438 YIIK PD)).

Cnenyer orMeTutbh, yTo YIIK P® (1. 1 4u. 1 c1. 51) K 00sg3aTeIbHBIM ClIydasiM yda-
CTUS 3alllUTHUKA OTHOCUT BCE T€ ClydaM, KOrga OOBMHSIEMbII HE OTKa3ajCs OT 3allluT-
HUKa B Topsinke, yctaHoBieHHOM cT. 52 YIIK P®. A mockonbKy He OTKaszajicsi, TO 110
JIOTUKE 3aKOHOAATesIsI —3TO OJHO M3 OCHOBAHWUI 00S3aTeIbHOTO y4YyacTUsl 3alllUTHMKA.
CnenoBaTelbHO, y4yacTHe aJBoKaTa B IpoIecce SIBJISIETCS 00s13aTebHBIM J0 TOTO MO-
MEHTa, MOKa OOBUHSIEMbIII HE OTKA3aJICsl OT €ro IOMOILLM.

IToab30BaThCsI MOMOILBIO 3aAIIUTHUKA — 3TO MPaBo, a HE 00SI3aHHOCTh OOBUHSIEMOTO, MO~
3TOMY Ha JII0OOM 3Tarle MPOU3BOACTBA I10 JIeJly OH MOXKET 0TKa3aThCsl OT 3allIMTHUKA, U 3TOT
OTKa3, KaK MpaBUIo, 00s13aTesIeH s ClieoBaTesIsl U Cyaa.

[TprunHBI 0OTKa3a MOTYT OBbITh CAMbIMU pa3HbIMU. BcmoMrHaeTcst )kecTkoe ykazaHue Jle-
HMHa, nticaniiero B 1905 r. copaTHrukaMm B MOCKOBCKO# TIOpbMe 00 YCJIOBUSIX UCITOIb30BaHUS
aJBOKATOB IS UX 3alUUTHL: «3apaHee UM OObSIBIISITh: €CJIU Thl <...> MO3BOJMIIL cede <...>
MOJUTUYECKUIN OTIITOPTYHU3M <...>, TO S, MOACYAUMBIN, <...> 3aBJII0, YTO OTKA3bIBAIOCh OT
TAKOW 3allIUThI».

Jaxe B ciryvasix 00s13aTeJIbHOTO yJ4acTUsl 3alllMTHUKA B IIpoliecce OOBUHSIEMbIIA BIIpaBe
OT HETo 0TKAa3aThCsl, HO TP 3TOM HE BCeTaa TaKoi 0TKa3 00s13aTesIeH JIs Cyaa, CeaoBaTe s
1 Io3HaBares (B JajbHEMIeM Cyl, cieaoBaTe/ b U 103HaBaTe b OyayT YCIOBHO MMEHOBAThCS
IBYMSI cJioBaMu — ciiegoBatetb U cyn). Tak, YIIK PCOCP 1960 r. u3 mectu ciaydaeB, Korma
yJacTue 3allMTHUKA B TIpoliecce 00s13aTeIbHO, TOJIbKO I10 IBYM U3 HUX YCTaHABJIMBAJI, YTO
OTKa3 He o0si3aTesieH IS cyla U claeaoBaTesIs: 1Mo AejlaM HeCOBEPIIEHHOJETHUX, a TaKXKe
JIUL, KOTOPbIE€ B CUJTY CBOMX (DUBNUYECKUX WIIU IICUXUUYECKUX HEAOCTATKOB HE MOTYT CaMU OCY-
LLIECTBJISITh CBOE MpaBo Ha 3amuTy (4. 2 cT. 50). B 1972 r. K 5TUM JABYM ciydassM 100aBUIUCh
ellle IBa: M0 JIeJlaM JIULI, He BJIadeloLIuX sI3bIKOM, Ha KOTOPOM BelIeTCsI CyI0IPOU3BOACTBO,
a TakKe JIML, OOBMHSIEMbIX B COBEPILICHUN MPECTYIUIEHU, 32 KOTOPbIE MOTJIa ObITh Ha3HA-
YyeHa CMepTHasl Ka3Hb.

Bot uto pekomennoBaHo B KommeHTapun Kk YIIK PCOCP: «[Ipu oTkase or 3ammmT-
HUKA B CJyyasx, KOrga ydyacTWe 3alllMTHHMKA MO 3aKOHY SIBJSIETCS 00s13aTeIbHbIM, OCO-
OCHHO TIATEJbHO CJENYET BBISICHSATH MPUYMHBI OTKaza. Eciau oTka3z He NMpuHMMAaeTcs,
TO BBIHOCUTCSI COOTBETCTBYIOIEE ITOCTAHOBJIEHUE JIMOO OMNpeAceHUe C YKazaHUeM, I10
KaKoOli TPUYMHE OTKa3 OT 3alUTHUKA HEe MOXKET OBIThb IMPUHSIT»'.

HeiictBytomuii YIIK P® B cr. 52 3akpermisier mpaBo OOBUMHSIEMOIO B JI000 MOMEHT
MPOM3BOJICTBA MO [eJy OTKa3aThCs OT MOMOIIM 3alllMTHUKA, HO TaKO OTKa3 He 00s13a-
TeJIeH IJIs1 clieoBaTelist U Cyha.

[Tnenym BepxoHoro Cyna P® B n. 3 moctanoieHust ot 5 mapta 2004 r. Ne 1 «O nmpume-
HeHuu cynamu HopM YITK P®D» pazbsicHmn: «CynaM HauieXkKUT 00ecIieYnBaTh BHITIOJIHEHHE

' Tlynkt 6 kommeHTapust K ctatbe 50 // KommenTapuit Kk YIIK PCOCP / Tlox pen. JI. H. bamkaTosa,
b. T. besnenkuna, C. B. boponuna u np., ots. pen. W. JI. Ilerpyxun. M.: IIpocmext, 2000.
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TpebOBaHUI 3aKOHA 00 y4aCTHUM B YTOJJOBHOM CYIOIPOU3BOACTBE 3aliuTHUKA. Ero yuactue
00s13aTeIbHO, eciu <...> OOBUHSIEMBIN HE OTKA3aJICS OT HEero B MOPSIIKE, yCTAaHOBJIEHHOM
cratbeil 52 YIIK PO. <...> B takux ciy4asx cyny Heo0Xo0umo 6blaCHUMb NPUYUHY OMKA3A
om 3QUWUMHUKA U YCMAHOBUMb, He OblA AU MAKOU O0MKA3 8bIHYHCOCHHBIM, 00YCA08AEHHbIM,
Hanpumep, co00PaNCeHUsIMU MamepualbHo2o nopsadka [3nech u nauee Kypcun moit. — I 111.].
OTKa3 OT 3alIUTHUKA MOXKET ObITh IPUHST CYIOM, €CIU OYIYT BbISCHEHbBI TPUUYMHBI OTKa3a
OT 3allIUTHMKA, a €r0 YYacThe B CyAeOHOM 3aceqaHuu pakTuuecku ooecreueHo cyaom. [pu
MPUHSATUU OTKa3a OT 3alllMTHUKA Cyly HAJUIEKUT B ONpeAeeHUU (ITOCTAaHOBJIEHUN ) MOTH-
BUpPOBaTh cBoe pelieHue. C yyeToM U3JI0XKEHHOIO BbIHECEHME MTPUToBopa ¢ COOJI0IEHUEM
npouenyp, yctaHoBieHHbIX YIIK P®D, He MoxkeT paccMaTpuBaThCsl KaK HapyllleHUE TIpaB
MOJCYAMMOTO Ha 3aIUTY».

Koncruryunonnsiit Cyn P® B onpenenenuu ot 17 oktsi6pst 2006 . Ne 424-0O (110 kanobe
A. B. I1o6epexbeBa) ormetu: «I[IpemocTaBiisiss 00BUHSIEMOMY BO3MOXKHOCTh OTKA3aThCSI OT
3alllMTHUKA Ha JII0OOI CTaauy MPOU3BOACTBA 10 eIy, YTOJOBHO-TIPOLIECCYaIbHbIN 3aKOH,
TaKMM 00pa3oM, rapaHTUPYET MPaBoO TaHHOTO yYaCTHUKA YTOJOBHOTO CyAOMPOU3BOACTBA Ha
KBIM(PUIIMPOBAHHYIO IOPUANYECKYIO TIOMOIIIb 3aIIUTHUKA, UCKAIOUAS BO3MONCHOCHb NPU-
HYJHCOeHUS AUUA K Pearu3auuu e2o cy0seKmueHo20 npasa 60npeKu e2o goae. <...> 0TKa3 Julia
OT MOMOIIIM 3alllUTHUKA He 00s13aTesIeH s cienoBaTens <...> U cyla, KOTopble, pa3peliast
3asBJIEHHOE JIMIIOM XOAaTalCTBO, JOJKHbBI YCTAHOBUTD, A615emCs AU 801eU3ss81eHue AUuua
Cc80000HBIM U O0OPOBOALHBIM U HEM AU NPUHUH 015 NPUSHAHUS MAK020 OMKA3A GbIHYHCOCHHbIM
U NPUMUHSIOWUM 8DPe0 €20 3aKOHHbIM UHMEePecam».

Oty no3unnio Koncruryunonssiii Cyn PO nosropui B onpeneneHuu ot 21 okrsaopst 2008 r.
Ne 488-0-0 (110 xxanode H. f. Mo3zxyxuna), nod6asus: HopMa 4. 2 cT. 52 YIIK P® o Tom, uto
OTKa3 OT 3allUTHUKA HE 00s13aTeJIeH VIS CJIe0oBATeNIsl U Cy1a, «<HanpaeieHa He Ha 02paHu4eHue,
a Ha 3auumy npag noodo3pesaemozo (008UHAEMO020), @ NOMOMY He npednoaazaem 03MONCHOCHb
Ha8sA3amo 008UHAEMOMY KOHKPEMHO20 3AUUMHUKA, OM KOMOPO20 MOM OMKA3bl8aemcs».

Takum 06pa3oM, B COOTBETCTBUU C 3aKOHOIATEJILCTBOM, JelicTBOBaBIINM ¢ 1961 1o
2002 r., mo ob11eMy IpaBuIy OTKa3 OOBUHSIEMOIO OT 3alllMTHUKA ObLJI 00s3aTesieH A1 JIMLa,
OCYIIECTBJISBIIErO IMTPOM3BOACTBO I10 JIeJTy, JaXKe TOra, KOrjaa 3aKOH MpeaycMaTpuBai 00si-
3aTeJIbHOE yyacTue 3alllMTHUKA B mpoliecce. ToJbKO B HECKOJIbLKUX ClydasiX, KOTaa OTKa3
OOBMHSIEMOTO OT 3alllUTHUKA ObUT HE 00s13aTeNIeH [UIS JIMIIA, OCYIIECTBIISBIIETO MPOU3BOACTBO
T10 JIeJ1y, OH JOJIKEH ObUT YKa3bIBaTh MPUUYMHBI CBOETO OTKAa3a B YIOBJIETBOPEHUM TPeOOBaHUS
OOBUHSIEMOTO.

CornacHo aeicTBYIONIEMY YTOJOBHO-IIPOILIeCCYalbHOMY 3aKOHOAATEIbCTBY BO BCEX
cllydyasix OTKasa OT 3alllMTHHKA cJieoBaTelib U CyJl 00s13aHbI BBISCHUTh MIPUUYMHY OTKa3a
U YCTAaHOBUTb, SIBJISIETCS JIU BOJIEU3bSIBICHUE OOBUHSIEMOTO CBOOOIHBIM 1 JOOPOBOJbHBIM
W HeT JIU TIPUYMH JJIsI MPU3HAHUS TAKOTO OTKAa3a BbIHYKIEHHBIM U TIPUYMHSTIOIIMM BpEJl €ro
3aKOHHBIM UHTEpECaM.

B cnyyasix, koria 3asiBiieHre 00 0TKa3e OT 3alllMTHUKA — 3TO OCO3HAHHOE MPOolLiecCyalbHOEe
JIeJiCTBHE OOBMHSIEMOI0, KOTOPOE OH COBEpILlaeT CBOOOAHO 1 JOOPOBOJIBHO, YKIIOHEHUE OT
pPacCMOTPEHMSI TAKOTO 3asiBJICHUSI JIMOO OTKA3 B €T0 YIOBJIETBOPEHUM CJIeIOBATEIEM WU CYIOM
SIBJISIETCS] HE3aKOHHBIM U HEOOOCHOBAHHBIM OTPaHUYEHUEM CYOBEKTUBHOTO ITpaBa JMUHOCTH,
MOCKOJIbKY He MO3BOJISIET OOBUHSIEMOMY OCYILECTBJISITh CBOE MPaBO Ha 3allUTy CAMOCTOSI -
TEJIbHO W BOIIPEKM €T0 BOJIe MPUHYKIAET MOJIb30BaThCs TIOMOIIBIO alBOKAaTa-3allIMTHUKA.

KAK AJIBOKATY-3AIIIUTHUKY, OT KOTOPOTO OTKA3AJICSA OBBUHAEMBI, HE CTATh
«OBPBEKTOM HEOI'PAHUYEHHOI'O I'OCYJAPCTBEHHOI'O I110JIb30OBAHUA»

VIIK P® ycraHaBauBaeT, YTO OTKA3 OT 3aLLUThI JOMYCKACTCS TOJBKO MO MHULIMATUBE
OOBMHSIEMOTO U1 3asIBJISICTCS B IMCbMEHHOM BuJie (CT. 52). AIBOKaT He BIIpaBe 0TKa3aTbCsl
OT TIpUHSTOM Ha ceOs1 3amuThl (cT. 49 YIIK P®). AHanornyHass HopMa COAepKUATCS B 11. 4
cT. 6 denepanpHoro 3akoHa ot 31 Mast 2002 1. Ne 63-D3 «O6 anBOKaTCKOM AeATEIbHOCTH
u agBokatype B Poccuiickoit denepaunm» (ganee — 3aKOH 00 aIBOKaType).



OO0s13aHHOCTH 3allIMTHMKA BO3HUKAIOT y aJBOKaTa JIMIIIb TOTa, KOTJIa B 9TOM KauecTBe
ero npus3HaeT oOBHUHsIeMbI. Eciv anBoKaT HaBsI3bIBA€TCSI OOBUHSIEMOMY ITPUHYIUTEIBHO,
BOIIPEKM €ro CBOOOAHOMY U 1OOPOBOJILHOMY BOJIEU3bSIBJICHUIO, Y aIBOKATa HE BO3HUKAET
3aKOHHOTO MpaBa 3allMIIaTh OOBUHSIEMOIO U, CJIeIOBAaTEIbHO, HET 00sS13aHHOCTEM 3allIMTHU -
Ka, OT KOTOPBIX OH ObLI OBl HE BIIpaBe oTKa3aTbesl. [10aTOMY anBoKaT He 10KEH MPUHUMATh
yJacTHe B YTOJIOBHOM CYAOIIPOM3BOACTBE B KaUeCTBE 3alllMTHUKA 10 COIIAIIEHUIO WU T10
Ha3HAYeHWIO MPOTUB BOJIM OOBUHSIEMOIO IIPU YCIOBUM, YTO 3Ta BOJISI BbIpakeHa CBOOOIHO
U1 J0OPOBOJILHO U OTKA3 OT 3allUTHUKA HE SIBJISIETCSI BBIHYXXIE€HHbBIM Y MIPUYMHSIIOLIUM Bpe/l
3aKOHHBIM MHTEepecaM OOBUHSIEMOTO.

Konexkc nmpodeccrnoHalbHOM 3TUKM afBOKaTa yCTaHABIMBAET, YTO aJlBOKAT HE BIIpaBe
JeCTBOBATh BOMIPEKHU BOJIE MOA3AIIMTHOIO 3a NCKJIIOYEHUEM CIIyJyaeB, KOTaa aaBoKar yoe-
KIEeH B HAJIMYMU caMooroBopa (rmoam. 2 . 1 cT. 9).

Cosetr DITA PO B perieHuu ot 27 ceHTs16pst 2013 r. ykazan: « MaHuUIyIMmpoBaHUe TPpaBOM
Ha 3alIUTy, YeM Obl OHO HU MOTHUBUPOBAJIOCH, HEAOITYCTUMO>.

ABOKAaTy, OT 3alllUThl KOTOPOTO OTKa3blBa€TCsI OOBUHSIEMBI, CIeAyeT MpeXae BCEro
yOeIUThCS, UYTO BOJIEU3bSIBIIEHNE OOBMHSIEMOTO SIBJIIETCSI CBOOOIHBIM, TOOPOBOIBHBIM 1 HET
OPUYMH U TIPU3HAHUS TAKOTO OTKAa3a BbIHYXXIEHHBIM U MPUYMHSIIOIIUM BPE €ro 3aKOH-
HBIM MHTEpEeCcaM.

Oco0eHHO TILIATEIbHO 3TU O0CTOSITEILCTBA CJIEAYET BhISICHSITh ITPU OTKAa3¢ OT 3allUTHUKA
HECOBEPILEHHOJIETHUX, JIUIl, KOTOPbIE B CUITYy (PU3NIECKUX WJIU TICUXUYECKUX HETOCTATKOB
HE MOTYT CAMOCTOSITEJIbHO OCYILIECTBJISITh CBOE MPABO HA 3aIIUTY JIMOO HE BJIAACIOT SI3bIKOM,
Ha KOTOPOM BeZIeTCsI Cya0Mpon3BOACTBO (11. 2, 3,4 4. 1 cT. 51 YIIK P®).

3aTteM agBoKaT JOJKEH 0e3yKOPU3HEHHO BBIIIOJHUTH BCE TPEOOBAHMS 3aKOHA C YYETOM
no3unnu KoncrurynumonHnoro Cyna P®, conepxaiieiics B onpeaeaeHusX oT 17 oKTsops
2006 T. Ne 424-0O u ot 21 okts16pst 2008 r. Ne 488-0-0, u paszwsicHeHuii [ienyma BepxoBHoro
Cyna P®, uznoxeHHBIX B TocTaHOoBIeHN OT 5 Mapta 2004 1. No 1, BKITII04Yast MOATrOTOBKY
U 3asiBJICHUE MUCbMEHHBIX MOTMBUPOBAHHBIX, 000CHOBAHHBIX 1 HaIexXalle o(poOpMIeHHBIX
XOJIaTaliCTB OOBMHSIEMOIO M CAMOT0 aIBOKATa B MOAAEPKKY 3asiBJIeHUsI OOBUHSIEMOTIO, U MO~
TpeOOBaTh MPUOOIIMTHL ITU XOIaTalCTBa K MaTepuasam aea.

Heob6xonumo oTMeTHUTh, 4TO A0 TEX MOP, MOKa He OyAEeT omnpeacaeHa 4yeTkas Mo3uus
COBETOB PETMOHAIBHBIX aABOKATCKMX IaJaT U BbIpabOTaHa YCTOSBIIASICS AUCUMILUIMHApHAS
MMpakTHUKa M0 paccMaTpUBaeMOMY BONPOCY, MPU BO3BHUKHOBEHUN MaJeHIIINX COMHEHUI
B OLIEHKE TOTO, SIBJISIETCS JIM OTKAa3 OT 3alllUTHUKA CBOOOIHBIM U JOOPOBOJIbHBIM BOJIEU3b-
SIBJIEHMEM OOBMHSIEMOIO U HET JIM IIPUYMH ISl IPU3HAHUS TAKOTO OTKa3a BBIHYKJIEHHBIM
Y TIPUYMHSIIONIMM BpeJl eT0 3aKOHHBIM MHTepecaM, U BO u3bexaHue IIpUMeHEeHUs Mep
JTUCLUATIIMHAPHOTO BO3IEMCTBUSI PEKOMEHAYEM BOCIIOJIb30BAThCS MMPABOM, 3aKPEIIEHHBIM
B KITDA: B C10XXHOI 3TUYECKOI CUTyalluU aJBOKAT MMEET IIpaBoO OOpaTUTHCS B COBET IaJIaThbl
3a pa3bsICHEHUEM, B KOTOPOM eMy He MOXeT ObITh oTKa3zaHo. [Tognep:xxka coBeTa perioHalb-
HOI aIBOKATCKOM MajiaThl IO3BOJIUT aIBOKATy YBEPEHHEE IMTPOTUBOCTOSITH HAPYILIEHUIO TTpaB
1 3aKOHHBIX UTHTEPECOB OOBUHSIEMOTO.

[TpuHSB pelleHre BBIMTH 13 TIpoliecca, aABOKAT He JOKEH OrpaHUYMBATHCS COOTBETCT-
BylOLLIMMU XoaaTaiictBamu. Llerecoo6pa3zHO 00paTUTHCS K CAeI0BATEIIIO WK CYAYy C MUCh-
MEHHbBIM 3asiBJIEHUMEM, B KOTOPOM 00OCHOBATh, YTO TPeOOBaHUE OOBUHSIEMOTIO HE SIBJISIETCS
BBIHY>XK/IEHHBIM U IPUUYMHSIIOLIUM BPEJl €ro 3aKOHHBIM MHTEpPECcaM, CIOKUBIIASICS CUTYaLIUSs
HapylIaeT ero rpaBa U CBOOOIbI, TO3TOMY aIBOKAT He BIIpaBe MPOI0JIKaTh y4aCTBOBATh
B CYJIOIIPOU3BOICTBE MPOTUB BOJU OOBUHSIEMOTO, 3asIBJISIET O BEIHYXKJIECHHBIM BBIXOAE U3
mnpolecca ¥ MOKUAAET MECTO BBIMOJIHEHUS TIPOLECCYaIbHbIX 1eHCTBUIA.

I'eHpu MapkoBUY COBEPILIEHHO CITpaBeIInuBO yKa3biBaeT: «OteuecTBeHHbIN YIIK B mosHoOM
COIJIaCUM C MEXIYHApOIHO MPU3HAHHBIMM CTaHIapTaMU COBPEMEHHOTO COCTSI3aTeIbHOTO
rpoliecca npeaycMaTprBaeT 00s13aTeJIbHOE Y9acTHe aJiBOKaTa 1o IIMPOKOMY KPYTY YTOJJOBHBIX
JeJT: ecliv TpoeCCUOHAIbHBIN 3allIUTHUK HE MPUTJIAIIEH, OH Ha3HAYaeTCs».

MHCcTUTYT 00s13aTeIbHOM 3allUTHI OXpaHSIET IpaBa U CBOOOIbI OOBUHSIEMOro, obecre-
YMBaeT ero MpaBo Ha 3alllMTy, a 3allliTa, HaBsI3aHHAasl IIPOTUB €ro BOJIU, KOIrJ1a OOBUHSIEMbII

10



HE3aKOHHO MPUHYXAAETCS K peaJn3alliy ero CyObeKTUBHOTO IIpaBa, HapylIaeT ero rpaBa
¥ CBOOOJIHIL.

MHoii moaxo K YCJIOBUSIM OTKa3a OT 3alllMTHUKA 110 Ha3HAYEHWIO WJIM T10 COTJIAIIEHUIO
1 K OCHOBaHUMSIM BBIXOJIa aJiBOKaTa U3 Ipollecca MOXKHO OIIEHUTD C MICIIOJIb30BaHUEM XJIECTKOM
dpasel I'. M. Pe3HnKa Kak «OTPBIKKY» PO3BICKHOTO COBETCKOTO ITPAaBOCYAMS C €r0 B3IJISIIOM
Ha aJBoKaTa B Ipollecce KaK 00bEeKT «<HEOTPAHMYEHHOTO rOCYyIapCTBEHHOTO MOJIb30BAHUS».

OTKA3 OT 3AIINUTHI HEAOITYCTUM

3akoH 00 agBokatype (. 2 cT. 25) ycTaHaBIMBaEeT, YTO COIrJallleHMe MEXXIy aaBOKAaTOM
W TOBEpUTEJIEM MpPeICTaBIsIeT COO0M Irpak 1IaHCKO-TIPaBOBOI JOrOBOP HA OKa3aHUe I0pU-
JUYECKOM IMTOMOIIM CaMOMY JOBEPUTEIO WJIM Ha3HAYEHHOMY UM JIMILY (IIOTOBOP B MOJIb3Y
TPEThEro JIULIA).

B npakTuke yacTo 1oBepuTEIb 3aKII0UAET C aIBOKATOM COIJIallleHUe Ha 3allUTy APYroro
JIMLIa ¥ TIpUHKMAaeT Ha ce0sl 00513aTeIbCTBO OIJIauMBaTh pabOTy aJBOKaTa.

I'enpu MapkoBUY yTBEpKIAET, YTO TAKOE COIVIALLIEHUE SIBJISIETCSI IPakKI1aHCKO-IIPAaBOBLIM
JIOTOBOPOM TTOpYUYeHUsl, B OTHOIIEHUU KoToporo cT. 977 'K P® nonyckaet ero mpekpaiie-
HUeE BCJIEICTBME OTMEHBI IIOPYYEHMUSI JOBEPUTEJIEM, a corjlallieHre 00 oTKa3e OT 3TOro nmpana
HUYTOXHO. M3 3TOr0 AenaeTcs BbIBOA, YTO OTMEHA MOPYUYECHUST JOBEPUTEIEM «JIMKBUAUPYET
CaMO OCHOBAaHME y4yacTHsl alBOKaTa B polLecce, IMpeKpallaeT 00s13aTeIbCTBa CTOPOH» U JaXKe
KeJJaHWE TTOA3AIUTHOTO MPOA0JLKATh IOIy4aTh IIOMOIIb aIBOKATAa «HUKAKOIO ITPaBOBOTO
3HaYCHUS UMETh He OyneT». Takue CyXXneHusI NpeacTaBISIOTCS U3JIUIITHE paguKaIbHBIMUA.

JleiicTBUTENIBHO, CT. 25 3aKoHa 00 anBokaType B pegakuuu oT 31 mas 2002 r. ycTaHaBIU-
BaJia: «AIBOKAT BBICTYIAET B KauecTBe <...> 3allUTHUKA TOBEPUTEJIS B yTOJIOBHOM CyIOTTPOU3BOACTBE <...>
TOJILKO Ha OCHOBaHWH TOroBopa nopydeHust». Ho @enepanbhblii 3akoH ot 20 nekadpst 2004 r. Ne 163-D3
MCKJTIOUMIT 3TY HOPMY M3 3aKOHa 00 aIBOKaType.

B 3akmtoueHuu I1paBoBoro yrnpasiaeHust Anmaparta ['ocoymsbl oT 11 utoHst 2003 T. 110 3aKOHOMPOEKTY
«O BHeceHUN U3MeHEeHMI 1 gonosHeHui B MenepanbHblil 3aK0H “O0 anBOKaTCKOM AeTEIbHOCTH U alBO-
kartype B Poccuiickoit @enepariun”» 1o pe3yJibTataM IpaBOBOM 3KCIIEPTU3bI 3aKOHOIIPOEKTa, B YACTHOCTH,
CKa3aHO, YTO «00seM HpuUou4ecKoil NOMOUWL, 0OKA3bl8aeMoll A0BOKAMOM, 3HAUUMEAbHO Doablle, HeM opudutecKue
deticmeusi, cocmasasroue npedmem 00208opa nopyuerus (HaIpuMep, YCTHYIO KOHCYIBTAIINIO WIM COCTABIICHHE
ITPOCKTA 3adBJICHUA BPAI JIN MOKHO OTHECTU K IOPUINYCCKUM I[CﬁCTBPIHM B 3HAYCHUUM HOPM CTaTbU 971 T'K
PD <...>)».

TakuM 06pa3om, 3aKOHOJATEIIb OTKA3aJICs OT IEPBOHAYAIbHOTO OLIMOOYHOIO YTBEPKIC-
HHS O TOM, 4YTO JOTOBOP Ha 3aIIUTY SIBJISIETCS JOTOBOPOM ITOPYUYECHUS, U HE TAJT €My MHOTO
onpeaesieHUsl. DTO 3aKOHOMEPHO, TTOCKOJIbKY YKa3aHWe Ha KOHKPETHBIN BU/I 1OrOBOpa
aJiBoOKaTa C IoBepuTeJieM CTajo Obl OrpaHMYEHUEM CBOOOIbI 1OTOBOpa, MPEeayCMOTPEHHOMN
ct. 421 'K PO.

JloroBop agBokaTa ¢ JOBEpPUTEJIEM BbIXOIUT 3a paMKH JIOTOBOPOB IOPYYEHUS U YCIAYT
U SIBJISIETCSI OCOOBIM CMEIIaHHbIM KOMILIEKCHBIM BUJIOM I'paxkJaHCKO-ITIPaBOBOI'O JOr0OBOpa,
KOTOPBIA UMEET He TOJILKO CYyry0O YaCTHOITPABOBOM «CTPOTO JIMUHOCTHO-I0BEPUTEIbHbIN
XapakTep», HO B 3HAYUTEAbHON Mepe MyOoIMYHO-ITPaBOBOM XapaKTep, YTO 0COOEHHO 3aMETHO
B JIOTOBOpAax Ha 3aIlATy B YTOJJOBHOM CYAOITPOMU3BOJCTBE 1, B YACTHOCTH, TIPSIMO BJIMSIET HA
YCJIOBUS €r0 PaCTOPXKEHMUSI.

OTU 0COOEHHOCTH T'PaXXIaHCKO-IPABOBbIX OTHOIIEHUI afBOKaTa C JOBEPUTEIEM OTMeE-
YaloT OpaKTUYECKM Bce ucciaenoBatean. B yvactHoctu, P. I'. MeabHUYEHKO CIIpaBeairiBO
nosiaraet: «I'paxk1aHCKO-IIpaBOBbIe OTHOLLEHUS MEXAY aABOKATOM U IOBEPUTEJIEM HE HOCSIT
a0COJIIOTHO YaCTHOTIO XapakTepa. B HEKOTOphBIX cliydyasix B 3TUX OTHOLLIEHUSIX SIBHO MPOIJISI-
JIbIBAETCS MyOJIMUHBIN MHTEPEC, HAIIPUMED B cliydyae OKa3aHUs aABOKATCKOI ITOMOIIM JIUILY,
MpPUBJIEKAEMOMY K YTOJIOBHOM OTBETCTBEHHOCTU» (Meavnuuenko P. I'. Kak paccrarbces ¢ an-
BokaTtoMm // 3x-Opucrt. 2008. Ne 32. C. 4).

3akoH 00 agBoOKaType B CT. 25 yCTaHOBWJI, UTO BOIIPOCHI PACTOPXKEHUS COIJIALIeHMS
00 okazaHuHu ropuandeckoil momowu perymupyiorcs 'K PO ¢ usbaruamu, npemycMo-
TPeHHBIMU 3aKOHOM 00 aJBoOKaType.
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ITo muenwmio I'. M. Pe3nunka, 3akoH 006 agBokatype B IOAI. 6 1. 4 cT. 6 mpeaycMaTpuBa-
€T eAMHCTBEHHOE TaKOe U3BSITHE — «aIBOKAT He BITpaBe O0TKA3aThCs OT MPUHSTOMN Ha ceOs
3auThl». OMHAKO KpOME 3TOIl HOPMBI CYIIIeCTBYET HOpMa, 3aKperuieHHas B 1. 1 ¢T. 6 3a-
KoHa 00 anBokarype: «[loHOMOUYMS anBoKaTa, y4JacTBYIOIIETO B KauecTBe <...> 3alllUTHUKA
JOBEPUTEJIST B YTOJIOBHOM CYIOIPOM3BOACTBE <...>, perIaMEHTUPYIOTCS COOTBETCTBYIOIINM
MpolieccyaabHbIM 3aKOHOAaTeIbcTBOM Poccuiickoit denepaiimu». DT0 3HAYUT, UTO OTKA3 OT
3alUTHI TOMYCKAETCs TOJIBKO M0 MHUILIMATUBE MO103PEBAEMOI0 UJIM OOBUHSIEMOTO, 1OJIKEeH
OBITH 3asIBJIEH B MMCbMEHHOM BUJIE U HE 00s13aTesIeH JIs1 JO3HABATE s, CIeIoBaTes U cyla
(ct. 52 VIIK PO).

YTBepXKIeHuEe 0 TOM, YTO OJJHOCTOPOHHEE PACTOPKEHUE COTIAIIEHUS Ha 3aIUTY «JIUK-
BUIMPYET CaMO OCHOBaHME yyacTHsl aflBOKaTa B Mpoliecce, mpeKpailiaeT o0s13aTeIbCcTBa CTO-
POH», — YHMCTeiIIee 3201y KIeHueE.

KoMMeHTHpYS AUCITO3UTUBHBIN OJJaHKETHBINM XapakTep npasuia 4. 2 ¢T. 430 'K PO,
B KOTOPOI yKa3aHO, YTO CTOPOHHKI JIOTOBOPA B IMOJIb3Y TPETHETO JIMIIA HE MOTYT pacTOPraTh UiIn
M3MEHSITh 3aKJTI0OUEHHbBII UMM JOTOBOP 0€3 COrjlacusi TPEThEro JIULIA, ecau UHoe He nPedyCcMo-
mpeHo 002060poM WIIN 3aKOHOM, ['eHpu MapKoBUY peKOMEHIyeT afBoOKaTaM MpeaycMaTpuBaTh
B JIOTOBOPE B MOJIb3Y TPETHETO JIMIIA BO3MOXHOCTD €TI0 PACTOPXKEHMSI, UTO, TI0 €T0 MHEHMUIO,
MOBJIEYET MpeKpalleHue TpaB TPEThero Julia. B yacTHOCTH, TipesiaraeTcst BKJIIOUUTh B CO-
[JIallleHUe «ITYHKT O TOM, UYTO MPU HEBBIILJIaTe B 00YCIOBIEHHbIE CPOKU BO3HATPAXKIECHUS
aJiBoKaTa (MJIM aBaHCca) Y KOMITIEHCALIMY TTOHECEHHBIX UM PAacXO0B COIIAIlICeHUE CUYUTACTCSI
PACTOPTHYTHIM».

DTO0 yTBepKAeHKE ObLIO Obl CIIPaBEIIMBO, €CJIM Obl JOTOBOP Ha 3alIMTY HOCHUJI CTPOTO
YaCTHOMPABOBOM JUYHOCTHO-A0BEPUTEIbHBIN XapakTep. OIHAKO 3TO He TakK, U MOJ00HOe
JIOTIOJTHEHME IOTOBOPA B MOJIb3Y TPEThEro Jiniia OyneT HUUTOKHBIM. Kak yxe OblI0 OTMEUEHO,
OTKa3 OT 3alIUThI JOIMyCKaeTCs TOJbKO MO MHUIIMATUBE OOBUHSIEMOTO U He 00s13aTesIeH st
cienoBaTessl U cyaa, KOTOpbIe JOKHBI YCTAHOBUTD, SIBJISIETCS JIM BOJIEU3bsIBICHUE JIU1Ia CBO-
OOIHBIM U TOOPOBOJIBHBIM U HET JIM MPUYMH JJIs1 IPU3HAHMS TAKOTO OTKa3a BbIHYKIEHHBIM
U MIPUYMHSIIOLIMM BpeJl €ro 3aKOHHBIM MHTepecaM.

Yro KacaeTcst HEBBIIIOJHEHUS JOBEPUTEIEM IEHEKHBIX 00513aTeJILCTB, TO IO 3TOMY ITOBOIY
COBEpIIEHHO oIpeeeHHO Bbickasayics BepxoBHblii Cyn PO B yka3aHHOM ITOCTaHOBJICHUM
oT 5 mapTa 2004 r.: «...Cyly HEOOXOIMMO BBISICHUTh MMPUUKMHY OTKa3a OT 3alllMTHUKA U YCTaHO-
BUTb, HE OBLI JIM TAKO# OTKa3 BBIHYKIEHHBIM, 00YCJIOBJICHHBIM, HAIIPUMEDP, COOOPaXKEHUSIMU
MaTepUaIbHOTO TOPSIIKA».

IMo3uuusg CoBera AIl r. MockBbI IO BOIPOCY OTKAa3a OT 3alliThl, KOTJa pacTOpXKeHUe
JTOBEPUTEJIEM COIJIAllIeHUs B TTOJIb3y MOA3AIIUTHOTO aHHYJIMPYET «CaMO OCHOBAHUE Y4acTUsI
aJiBOKaTa B IIpolLIecce U MpeKpalaeT 00s3aTeIbcTBA CTOPOH», MOXKET MOMPOCTY JIMKBUIMPO-
BaTh MHCTUTYT 3aIMUThI 110 COTIAIICHMIO.

KAK AIBOKATY I10 COINTAHIEHNIO M3BEXATb HEOBXOJINMOCTH
SAIINIIATD JAPOM

Kak yyecth MHTEpECHI aABOKATA, €CJIU JIMIO, KOTOPOE IO COTJIAIIEHUIO B3SJIO Ha Ce0s1
00513aTeJIbCTBA PETYJISIPHO BBITLUIAYMBATh aIBOKATY BO3HArpaXIeHUE 3a IOPUINYECKYIO MO-
MOIIb U KOMITEHCUPOBATb PACXO/Ibl, CBSI3aHHBIE C UCITOJTHEHUEM TTOPYUYEHUSI, OTKA3bIBAETCS
BBITTOJIHSTB 3TU 00513aTeIbCTBA? DTO OCOOEHHO aKTyaJlbHO B CJIy4yasix y4yacTHsl alBoKaTa
B JUTMTEJILHOM IIPOLIECCe BHE MECTa MOCTOSIHHOTO XXUTEIbCTBA aIBOKATA.

bb110 OB1 TOTMYHO B TTOJOOHBIX CIy4YasiX MPEAOCTABUTD MPABO CAEAOBATENIO U CYLy NIPU-
HUMAaTh pelleHue, 00sI3bIBaIOIIEe aJBOKATA-3alIMTHUKA TPOAOJIKATh Y4acTUE B MIPOLIECCE
10 Ha3HayeHn1o. OQHAKO B HACTOSIIEE BpeMsl TAKOTO TpaBa y CJIeI0BaTelIs U Cyla HET, T0-
CKOJIbKY OMpeIeJICHUE TTOPsIIKa 3aIUThI 10 HA3HAYEHUIO SIBJISIETCS KOMIETEHIIMEN COBETA
pErMoHaIbHOM aIBOKATCKOM MajiaThl.

MoxxHO ObLJ10 ObI PEKOMEHA0BATh PETMOHAJIBHBIM MajlaTaM IMPUMEHSTh B TAKUX CIyJasix
MOJIOXKEeHUs 3aKoHa 00 aIBOKAType O BBIILJIATE BO3HATPAXKIACHMS 3a CUET CPEACTB aIBOKATCKOM
MajiaThl aIBOKaTaM, y4aCTBYIOLIMM B KQUECTBE 3alIMTHUKOB B YTOJIOBHOM CYIOIIPOU3BOICTBE
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10 Ha3HAYEHUIO ¥ OKa3bIBAIOIIMM IOpUINYECKYI0 moMollb 6ecriaTHo (1. 10 ¢T. 25 u moxm. 6
n. 3 ct. 31). Ho paccmarpuBaeMble ciiydand He OTHOCSITCSI B UMCTOM BUIE HU K 3allUTe MO
Ha3HaYeHU10, HU K OKa3aHUIO OeCIUIaTHOM MOMOILIN.

KpomMme Toro, mogoOHbIe 11aru, HarpaBJIeHHbIE Ha 3a00Ty 00 afBOKaTe, MOTYT ITIPOBOIIMPO-
BaTb IOBEpUTEJIEH K YKIIOHEHUIO OT BBIILJIaThl 00€1IaHHOIO TOHOPapa, MOCKOJbKY OHU OYIyT
3HaTh, UTO TOCYIapPCTBO WJIM afBOKATCKasl MajaTa He OCTaBUT BHIOpAaHHOIO MMM aJiBOKaTa 0e3
CPEJCTB K CYIIIECTBOBAHMIO.

BwmecTe ¢ TeM agBoKaT MMeET MpaBO HE TOJbKO Ha «caTUC(aKIIUIO» TTOCIe HapyLLIEeHUS
ero Ipasa Ha IoJiydeHue oOyCJIOBJIECHHOTO rOHOpapa MyTeM oOpalleHUsl B CyJ ¢ TpeboBa-
HUEM K HeIOOpPOCOBECTHOMY JIOBEPUTEIIIO 00 MCIIOJHEHUM €T0 JIEHEXKHBIX 0053aTeIbCTB
U B3bICKAHUM YCTAaHOBJIEHHBIX 3aKOHOM 1 JOTOBOPOM CaHKIIMI 32 UX HEUCITOJIHEeHUE. EcTh
LIMPOKUI apceHas CpeCTB o0ecneueHrsI UCTIOTHEHMST 00s13aTeJILCTB €1Ie Ha CTaANU 3aKII0-
YyeHUsI corameHus. B cornaneHnn Ha 3a1ImTy 1ieJ1ecoo0pa3Ho IpeaycMaTpUBaTh MEPHI 10
o0ecreuyeHnIO UCIIOJIHeHMS 00513aTeIbCTB KaK CIIoco0aMu, IpeayCMOTPEHHBIMY 3aKOHOM,
TaK ¥ JIIOOBIMM MHBIMM He 3arpelneHHbIMU criocobamu (1. 23 'K PD).

3arpeT B UMYIIECTBEHHBIX B3aMMOOTHOIIIEHUSIX aIBOKaTa ¢ JOBEPUTEJIEM YCTAaHOBJICH
KIIDA B nByx ciydasix: aiBOKaT He BIpaBe «IIpUOOpeTaTh KAKUM ObI TO HU OBLJIO CIIOCOOOM
B JIMYHBIX MHTEPECaX UMYLLIECTBO U UMYIIECTBEHHBIE TIpaBa, SIBJISIIOLIMECS ITPeIMETOM CII0-
pa, B KOTOPOM aJBOKAT IMIPMHUMAET yJacThe KaK JINII0, OKa3bIBaolllee IOPUINIECKYIO TTO-
Moub» (moam. 8 1. 1 cT. 9); «anBokaTy 3arpelaeTcsl IpUMHUMAaTh OT JOBEPUTESIsS KaKoe-11u00
MMYILECTBO B o0ecrneueHre CorlalleHUsI O TOHopape, 3a UCKJII0YEHUEM JEeHEXHbBIX CYMM,
BHOCHMBIX B KaCcCy aJIBOKaTCKOTro oOpa3oBaHud (MMoApas3aesieHNsT) B Ka4eCTBE aBaHCOBOTO
rratexa» (1. 5 cr. 16).

Bce nipoune criocoObl obecreueHusI UICIOJHEHUS JeHEXKHBIX 0053aTeIbCTB JOBEPUTE-
JIST — OT OaHaJbHOM ITpeaoIUIaThl M JOTOBOPA Ha MCITOJIb30BaHUE 0AHKOBCKOM STYEKM 10
MOPYYUTEIHCTBA U OAHKOBCKOI rapaHTUM — MOTYT ObITh MCIIOJIb30BaHbI aIBOKATOM, UTOObI
130eKaTh HEOOXOAMMOCTHU OCYILIECTBIISIT 3aLLUTY 1apOM.

HAIIIN PASHOI'JIACUA
ITPABO HA 3AIIINTY U NTHTEPECBI ITPABOCYINA

Tenpu Pesnux, euye-npezudenm PIIA PD

27 centaopsa 2013 r. Coer PITA PP BbiHec pelieHHe, KOTOPbIM Pa3bsACHII, YTO aJABOKAT
He BIpaBe MPUHUMATD NOPYYEHHE HA 3AIMTY N0 HA3HAYEHUIO MPOTUB BOJIM MOACYAUMOr0, €CJIH
B Mpoliecce YYACTBYET 3alIUTHHUK MO COIIAIEHHI0. DKCNePTHO-MeToandeckas Komuccus Co-
Beta PIIA, ocHOBBIBASICh HA JTAHHOM pellieHnH, u3naia Pekomennamuu ot 9 nekadpsa 2013 r.
¢ kputukoii Pa3bacuenuii Cosera AIl r. Mockssl ot 2 mapta 2004 r. u 19 anpens 2007 r. o
aHAJIOTUYHOM MpodJieMaTHKe.

B cBs13u ¢ 3TM y MeHs Ha cTpaHMIIax «Al'» cocTosiiach oxKUBJIeHHAs MoJeMUKa ¢ Ipeaceaa-
tesieM DMK T'ennanuem IlaposeiM'. Ceituac, Ha MO B3IVISII, IIOSIBMJIACH HEOOXOIMMOCTh BHOBb
PaccCMOTPETh CIIOPHBIEC BOITPOCHI 3aIIIATHI IO HA3HAYEHUIO B HECKOJIBKO M3MEHEHHOM paKypce.

CMEIIEHHBIN AKIIEHT

Pemenue Cosera PIIA sBUIOCH peakliMeil Ha HAMETUBIIYIOCS B CyIeOHOM MpaKTUKe
TEHICHIIAIO JOTOJTHUTEIBHO MPUBJIEKATh B IIPOLIECC BOMPEKU BOJIE TTOACYAUMOro, obec-
MEYEHHOIO 3alMTHUKOM IO COIJIAIlIEHUIO, 3alllUTHUKA 10 Ha3HauyeHu1o. COBET mocuuTall,
YTO OTKa3 MOACYAMMOTO OT HA3HAYEHHOTO CYyI0OM 3alllUTHUKA-1y0Jiepa UCKIII0YAET y4acTue
MOCJIEHETO B JIeJIE, TaXe €CJIM Cyl TaKOW OTKa3 He ynoBieTBopwiI. O0sS13aHHOCTb aiBOKATa
MPUHSTH Ha ce0s1 3alUTY MOACYAMMOTro 1o Ha3HaYeHU1o cyaa CoBeT CBsI3all C €AMHCTBEHHBIM
OCHOBAaHMEM — KOT/1a YYACTBYIOILIUIA B [€JI€ 3alIUTHUK B TEYEHUE TISITU CYTOK HE SBJISIETCS
B CylIeOHOE 3acelaHue.

Cm.: «AT> Ne 3 (164) 2014, «AT» Ne 7 (168) 2014.
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ITpu a5ToM COBET OTMETWII, UTO CPBIBbI CYI€OHBIX 3aCEIaHUI 13-3a MEPUOIUUECKOMN
HESIBKM 3aIIIMTHUKOB MO COTJIAIICHUIO — HEPEIKO B LESX TPEAHAMEPEHHOTO 3aTTUBAHUS
CyIeOHBIX MPOLIECCOB — NIEHCTBUTEIBHO UMEIOT MECTO, Y MPU3BaJl OPTaHbl PETMOHATBHBIX
aIBOKATCKUX MaJaT NPUHLIMUITMAIBHO pearupoBaTh Ha TaKOE MOBEAEHUE MepaMU CTPOTOM
TUCUMITIMHAPHON OTBETCTBEHHOCTH.

Ho 31oynorpe6iaeHue mpaBom Ha 3alllMTy, IPEISITCTBYIOIIEE Cy1y CIIpaBeIIMBO U B pa3-
YMHBIE CPOKM PACCMOTPETD JIEJI0, MOXET BbIpaXkaThCsl HE TOJILKO B ITpeIHAMEPEHHBIX CPhIBaX
MpUIIallleHHBIMU 3alIMTHUKAMU CYAeOHBIX 3acefaHuii. Bo3MOXHO TOBOJIBHO YCIIEIITHOE
MPOTUBOIEHCTBUE PACCMOTPEHMIO JieJia ITPU MOCTOSTHHOM 00eCIIeUeHHOCTH TTOICYIMMOTO
BbIOPAHHBIMU UM U 0€3yKOPU3HEHHO COOTIOAAIONIMMU MTPOLIECCYaTbHbIE HOPMBI 3allIUTHU-
KaMU1 — €CJIM 3TU 3alUMTHUKMU CMEHSIOT APYT ApYyra B CBSI3U C PACTOPXKEHUEM MOACYIUMbIM
MPEXHUX COrJIAlIEHUI U 3aKJII0YeHMEM HOBbIX. HamoMuHalo, 4to pacTop:KeHue JOBEpUTEIEM
corJlallleHUsl Ha OKa3aHue J00ro BUla I0pUaIndecKoi MoMOLIM, HE UCKII0Yast COJIallieHUS
Ha 3allMTY, TMKBUIMPYET CaMO OCHOBAaHME yJacTHs aiBOKaTa B yTOJJOBHOM CYIOITPOU3BOJCTBE
B CWJIYy OOIIIETO MpaBuUiIa O MOCJIEACTBUSIX PACTOPXKEHUS TPAXKIAHCKO-IIPABOBOTO 10TOBOPA,
ycTaHOBJIEHHOTO T1. 2 ¢T. 453 'K P®: «11pu pacTopkeHuU 10roBopa 00s13aTeIbCcTBa CTOPOH
MpeKpamiaTcs». A paCTOPTHYTH COTJIallIeHWE Ha 3alllUMTy MOJACYAMMBIi BIpaBe B 0001
MOMEHT MPOU3BOACTBA IO YTOJIOBHOMY JIEJTy.

Takoii BapraHT 3710ymoTpebJeHUs TPaBOM Ha 3alIUTY CO CTOPOHBI MOICYAUMOTO B pelie-
Huu Coseta PIIA He yuuThIBaICs, a eclivi OyKBaJbHO CJIeI0BaTh 3alPeTy y4acTusl B MPOLIEcce
3allMTHUKA-1y0Jiepa Ipy MOCTOSTHHOM HaXOXIAECHUY TaM MPUIIAIIEHHOTO 3allIMTHUKA, CYIy
OCTAaeTCs JIMIIbL CMUPUTHLCS C MOZOOHOr0 poia «KOHBEEPHOM 3alIUTON», KOTOpast MOXET
OBITb OrpaHMYEHAa TOJbKO MaTepUuaJIbHBIMU pecypcaMu MOACYIUMOTO.

JKNUBOW ITPUMEP

MmenHo Takas cuTyalus co3ganach ceiiuac B cyaeOHOM pa30oupaTeIbCTBE OJHOTO
YIOJIOBHOTO Jiejla B OTHOILLIEHUY IIECTU TTOACYINMBIX IT0 OOBUHEHUIO B 0CO00 KPYITHOM
OpraHM30BaHHOM MollleHHMYecTBe. OHO paccMaTpuBaeTCs OMHUM M3 MOCKOBCKMX paiiOH-
HBIX CYJIOB YK€ CBBIIIIE IBYX JIET — 3aTsKKa Ipoliecca BhI3BaHa YacTOM CMEHOM aIBOKATOB
noacyauMbiM K. C mepBbIM aIBOKATOM COIJIallIEHUE Ha 3alUTY ObLJIO PACTOPIHYTO CITYCTSI
MISITh MECSILIEB TT0CJIe OTKPBITUSI ITPOLIECcCa, CO BTOPbIM — ellie Yepe3 1Ba, YeTBEPTHIN agBOKaT
MPUCOEIMHUIICS K TPEThEeMY Ha IeCSITOM Mecsilie CIyllaHus nena, u ¢ oboumu K. pacropr
corjalleHue MOoCcJie X COBMECTHOTO BOCBMUMECSIUHOTO y4acTUSI B CyIcOHOM CJIEICTBUM.
eno o0beMHOE, MHOTO3ITM30HOE, ITPU MOCTYIVIEHUH B Cya cocToso 6oee yeM u3 200 To-
MOB, T10 X0y CYAeOHOTO pa3dupaTebCTBa 00pacTaio HOBBIMM — ITOCEMY KaxKIOMY BHOBb
BCTYIAOIIEMY B ITPOLIECC aABOKATY CY/ IpeAoCTaBIsl 3HaunuTenbHoe (1—1,5 Mecsiia) Bpemst
JUISI 03HAKOMJICHUSI C ICJIOM M Ha 3TOT CPOK OTKJIaAbIBaJ CyaeOHOE 3aceJaHue; TTOCIEIHMIA,
MIATHIM, aIBOKAT X0AaTaliCTBOBAJ, YTO CMOXKET O3HAKOMUThCS C JIEJIOM HEe MEHBIIIE, YeM 3a
YyeTblpe Mecslia.

CyliecTBeHHO, YTO HU ogHOTO JHS K. He ObUT TUIIIeH MOMOIIY MPUIIAIIEHHOTO aaBOKa-
Ta: BMECTO BBIOBIBAEMOTO B CBSI3M C PACTOPXKEHMEM COIJIAIIIEHUS B CyAeOHOe 3aceaHne TYT
K€ SIBJIsICSI HOBBIM. CTOJNIKHYBIINCH C yIaJICHUEM U3 TIpoliecca cpa3y ABYX alBOKATOB, CYI,
HECMOTpPS Ha TIOSIBJIEHNE «0UepeIHMKa», TIPUBJIEK B JAEJIO Yepe3 aJBOKATCKOe 00pa3oBaHUE
angBokaTta 1o HazHaueHwuto [1. K. 3assBri eMy oTBOA BBUIY TOTO, YTO MMEET 3allUTHUKA T10
COIIAlICHUIO, 3 HAa3HAYEHHOMY CYIOM 3alllUTHUKY He JoBepsieT. Cyl OTKIOHWI OTBOM MO-
TUBUPOBAHHBIM ITOCTAHOBJICHUEM, YKa3aB, UTO HEOOXOAMMOCTh Ha3HAUCHUS 3alllUTHUKA
00ycJIOBIeHA JIMHUEH TToBeeHUs B cyne noacyaumoro K., HampaBiaeHHOI Ha 3aTSITrMBaHUe
CyIeOHOTO Tpoliecca HEeMOTHBUPOBAHHOM 3aMEHOM 3allIMTHUKOB MO COTJIallleHUI0, YTO Ha-
pylIaeT IpaBa IMOTEPIIEBIIMX Ha pa3yMHbIe CPOKM pacCMOTPEHUSI [eja, a JOBO O HeIOBepUH
K Ha3HaAYeHHOMY 3alllUTHUKY HECOCTOSITEJIEH, TTOCKOJIBKY TOT TOJBKO IMTPUCTYITUII K UCITOJIb-
30BaHUIO CBOMX 00s13aHHOCTel. HecMoTpst Ha OTKIIOHEeHMe OTBOAA, anBoKaT JI. MOKMHYI 3a1
cya, 3asiBUB, YTO, ITOCKOJIbKY MoacyauMblii K. mMeeT 3allMTHUKA 110 COMIAlICHUIO, y4acTUE
B JeJIe 3allIMTHUKA-Ay0siepa, KOTOPOMY BBICKa3aHO HEJOBEpUE, UCKITIOYACTCS.

14



JvcuunianHapHoe ITPOU3BOACTBO, OTKPBHITOE B OTHOIIeHMH [l. 1o oOpallleH1IO CYIbU,
ObLIO MpeKpallleHOo B CUIY MpaBOBOM HeolpeaeieHHOCTU: kKBanudromuccus u Coset AIl
r. MOCKBBI KOHCTAaTUPOBAJIU OTCYTCTBUE YETKUX pa3bsIiCHEHUM, KaK BECTU ce0sl aJiBOKaTy
B JaHHOM CJIOXKHOI aTUYecKol cutyauuu. [Ipeonosers 3Ty HeolpeaeaeHHOCTb MOXKET [IOMOYb
oOpaluleHue K npakTuke EBporielickoro cyna 1o nmpaBaM 4yeJioBeKa.

EBPOIIEMCKHNI CY/] 110 IIPABAM YEJIOBEKA

ECIIY B psine cBoux Jie1 pa3pelia KOJTU3UIO MeXXAY MpaBOM OOBUHSIEMOTO Ha MTOMOIIb
Mpo¢eCCUOHATbHOIO 3allIMTHUKA [0 CBOEMY BBIOOPY M MHTEepecaMM IpaBOCYIUs CIIpaBe/l-
JIUBO pacCMOTPETH JEJI0 B COCTSI3aTeIbHOM Ipoliecce C COOTI0AEHUEM MPUHIIMIA paBEHCTBA
cTopoH. 3noynorpebieHue rpaBoM Ha 3amuty ECITY ycmaTtpuBan B:

— OYEBUJIHOM 3aTArMBaHUU aaBoKaTOM Ipoluecca («KporiiccaHT npotus ['epMaHumn»
(Croissant v. Germany));

— B 4acTOM 3aMeHe MOoACYIUMBIM aaBoKaTtoB («®pepo npotus ®panuun» (Frerot v.
France));

— TMONbITKaX BBECTH B JI€JIO TOMOJHUTEbHbBIX aIBOKATOB B 3aBEpIIAIOLIEH CTaauu Mpo-
necca («KnumeHntoeB npotuB Poccun»);

— IpyOOM HapylIeHUU 3alMTHUKOM TOpsiIKa CyAeOHOro 3acefaHusi, HEATUYHOM IOBE-
neHuu («PutyeHko npotus Poccum»).

ECIIY npusHaeT npaBo HallMOHAJIbHBIX CYAOB B LIEJISIX MPEeCeYEeHUsT TAKUX 3J10YIOTpe-
OJieHUIT JeiicTBOBATh BEChMa XKECTKO: Ha3HA4YaTh aIBOKATOB IPOTUB BOJIM OOBUHSIEMOTO,
peryimpoBaTh JOMYCK aaBOKATOB B nejio. Hanpumep, B nejse KinnmeHTheBa HUXKETOPOACKUA
Cyl OTKa3aJl TOJACYAMMOMY B XOJIaTalCTBE O IOMYCKE B MPOLECC AOMOIHUTEIBHOTO aJIBOKa-
Ta nepea npeHusimu ctopoH, 1 ECITY He ycMoTpes B 9TOM HapyllleHus IpaBa Ha 3alluTy.
IIupoxknmu npaBamu, coriacHo nocraHosiaeHusM ECITY, obnagaioT HallMoHaAbHbIE CYbI
B pEILIEHUY BOMPOCa O TOM, CITOCOOEH JIM OOBUHSEMBII, OTKa3bIBAIOLIUICS OT MOMOILIN al-
BOKAaTa, 3allUIIATh CE0SI CAMOCTOSTEIbHO, MOCKOJIbKY 3 deKTUBHAS MpodecCuoHaIbHas
3alMTa SBJISIETCS BAXKHOM COCTaBIISIIONIEN MHTEPECOB MPABOCYIUS.

IINIEHYM BEPXOBHOI'O CYJA P®

B HenaBHeM mmoctanoBneHuu [Tinenyma ot 30 uronsg 2015 r. Ne 29 «O npakTuke npuMe-
HEHUS CyJaMy 3aKOHOAATEIbCTBA, 00ECIIeUMBAIOILETO MPABO Ha 3aIUTY B YTOJIOBHOM CY/10-
MPOU3BOACTBE», JaHO pa3dbsicHeHUE, co3ByUYHOe no3ulusiM ECITY: «Cyn MoXeT He mpu3HaTh
npaBo OOBMHSIEMOTO Ha 3alUTy HAPYIIIEHHBIM B TEX CJIyYasiX, KOTJa OTKa3 B yIOBJIETBOPEHUN
XoJaTaicTBa MO0 MHOE OrpaHUYEHME B peaIM3aliuyi OTACIbHBIX TPABOMOYMI OOBUHSIEMOTO
WJIY €T0 3allIUTHUKA O0YCIOBICHBI SIBHO HEMOOPOCOBECTHBIM MCITOIH30BAHMEM UMU 3TUX Mpa-
BOMOYHI1 B yllIepO MHTepecaM APYTUX yYaCTHUMKOB ITpoliecca, MOCKOJIBbKY B CHUJTy TpeOOBaHUM
yactu 3 ctatbu 17 KoHcturyunu Poccuiickoit denepaliny ocyiiecTBIEHUE TIpaB U CBOOO/
YyeJI0BeKa He JOJKHO HapyllaTh MpaBa ¥ CBOOOII APYTUX JIULL».

Takoe pa3bsicHeHHE BOCIIPUHSITO aJBOKATCKHUM COOOIIECTBOM C OOJIBIIION U TTOHSATHOMN
HACTOPOKEHHOCThIO — OMACEHUsI, UTO Halll YTOJIOBHBIH CY/I CO CBOMM TPaJAULIMOHHBIM OOBH-
HUTEJIBbHBIM HACTpOEM OYIEeT MCITOJb30BaTh €ro JJIsl yCUJICHUS TaBJIeHMST Ha MY>KECTBEHHYIO
MPUHLIMITMAJIbHYIO 3allIUTY, OTHIONb He OecrouBeHHbI. HO Helb3s He Mpu3HaTh, UTO Jea,
M01I00HBIE OMMMCAaHHOMY BBIILIE, 37I0yMOTpe0IeHNE MPaBOM Ha 3alllUTy, HECOMHEHHO, 00pa3yIoT.

CYXOHM OCTATOK

35oynorpebJieHre TIPaBOM B CyIeOHOM pa30MpaTeIbCTBE BO3MOXKHO KaK CO CTOPOHBI
3alUThI, TaK U cyaa. [ToJTHOCThIO U3XKUTh KOH(MIMKTHI B BOITPOCE 00ECIEeYeHHOCTH MOCY-
JTUMOTO MpoeCCUOHATbHOM 3alITON BPsIL JIM YAACTCS, HO MUHUMU3UPOBATh UX Pa3yMHBIM
npuMeHeHneM Kak HopM YIIK, Tak ¥ pa3bsICHEHU BbILIECTOSIIIMX CYAeOHbIX MHCTAHLIUIA
1 OPraHOB aJIBOKATCKOI'O CAaMOYITPaBJIEHUS BIIOJHE IO CUJIaM.

[MpencraBnsercs, yto Pazbsicnenue CoBera MIIA o HEAOIIYCTUMOCTHU yJacTHUs B Jeje
Ha3HAYEHHOIo aJBoKaTa MPOTUB BOJIM OOBUHSIEMOTO, €CJIM €ro 3alllMIlaeT aaBoKaT Mo COo-
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rJaleHuIo, 6e3yCcI0BHO, PACIIPOCTPAHSIIOTCS Ha T€ cllydau, Koraa ayosep MpuBJIeYeH Cy10M
C caMoro Hayajia mpolecca. Takue 1efcTBUS cyla OCKOPOUTEbHBI 1JIS1 aBOKATYpPhbl, MO0
HUCXOMST U3 TOTAJILHOIO HEIOBEPUS K alBOKAaTaM, NMPUIJIAILIEHHBIM CAMUM OOBUHSIEMbIM WU
c ero cornacus. [ToaTomy Mpu OTKJIIOHEHMU CYJIOM OTBOJIA, 3asIBJIEHHOTO MOICYAMMbIM Ha3Ha-
YEHHOMY 3allUTHUKY, TOT IOJKEH MOKUHYTh cyneOHoe 3acenaHue. B Tex xxe ciydasix, Korna
Ha3HauyeHMe 3allMTHUKA MOTHBUPOBAHO 3aTITMBaHUEM Ipoliecca MOACYIMMBbIM U aBOKaTaMU
0 COTJallleHUI0, aiBOKAT 00s13aH MPUHSITH MOPYYEHUE Cya Ha 3alIUTYy U OCYIIECTBIISTH €e,
HECMOTpSI Ha 3asiBJIEHHbII eMYy 1 OTKJIOHEHHbII Cy1IOM OTBO/I.

B cBs13u ¢ 3TUM X0Uy BHOBb BbIPa3UTh PEIIUTEIbHOE HECOIIacue C TTO3UIIMe, 3aHATOM
DMK B Pexomennaumu ot 9 nekadps 2013 r., KoTopasi abCoIIOTU3UPYET BOJIIO OOBUHSIEMO-
ro, Kak HU4eM He OTpaHMYeHHOEe OCHOBaHME Y4acTHs aJBOKaTa-3alllMTHUKA B Ipoliecce:
«O0s13aHHOCTH 3allIMTHUKA BO3HUKAIOT y aBOKAaTa JIMIIIb TOT/Ia, KOTAa B 9TOM KayeCTBE €ro
MPU3HAET MOA3alIUTHBINA. B mMpoTMBHOM cilydae y anBokaTa HeT 3aKOHHOTO TIpaBa 3allullaTh
00BUHSsIEMOTO (IT0JI03PEBAEMOTI0) U, CJIe0BaTEIbHO, HET 00sI3aHHOCTE 3alllMTHUKA, OT KO-
TOPBIX OH OBLI ObI HE BIIpaBe OTKa3aThCsl». Takas Mo3ulius He COOTBETCTBYET 3aKOHY, OHa
MMOMPOCTY JIUKBUIUPYET UHCTUTYT 00s13aTEIbHOM 3aIIUTHI U 1€30pUEHTHUPYET aIBOKATOB.

A Jydiiiee cpecTBO O3I0POBJIEHUSI OTHOLIEHUH 3a1IUTHI U CyJa B YTOJIOBHOM IPOLIECCE —
HaJlaxKMBaHKE KOHCTPYKTMBHOTO AMajiora MEXIy CY/IeCKIUM 1 allBOKATCKUM COOOIIIECTBAMU.
Cyny Hy>)KHO IOMHUTb, YTO OH 00s513aH IEMCTBOBATh HE Ha OCYI, a Ha paccCyl, a KoJijeram He
3a0bIBaTh HOPMY PO eCcCuOHaTbHON 3TUKHU: 3aKOH U HPaBCTBEHHOCTh B ITpodhecCcuu aj-
BOKaTa BbIIlI€ BOJU JOBEPUTENSI U HUKAKKE ero MpochObl UM TpeOOBaHMsI, HalIpaBIeHHbIE
K HECOOJIIOIEHIO 3aKOHA, HE MOTYT OBITh UCITOJTHEHBI aJBOKATOM.

AIBOKAT HE JOJIZKEH HAPYIIIATH 3AKOH

Tennaouii lllapos, suye-npesudenm PIIA PO

Jlaxke Mo yKa3aHuIo Cy/a U B 1IeJIIX YCKOPEeHHs MPABOCYAMs aJBOKAT He BPaBe UTHOPUPOBATH
Hopmsl YIIK.

I'enpu MapkoBuy Pe3HMK BBICTYNHJI €O cTaTbei («Al'» Ne 17 (202) 3a 2015 rox), B KOTOPOii
BO3BpaIIaeTcs K 00CYKIEHHIO OIHOT0 M3 CIIOPHBIX BOMPOCOB 3aIUTHI 10 HA3HAYEHHIO, pacCcMa-
TPHUBAs €ro C NO3ULUK MHTepecoB npaBocyaus. He Mory He OTKIMKHYTbCS HA 3Ty MyOJIMKALHUIO,
MOCKOJIbKY He CUMTAI0 APTYMEHThI aBTOpPa YOeauTeIbHbIMHU.

VYBaxaewmblii 'enpu Mapkosuu nmogsepr kputuke pemeHre Cosera @IIA PD or 27 ceH-
Ts16pst 2013 T., BbIpa3uB «pelIUTEIbHOE HECOIIacue» ¢ MO3ULMel, 3aHsATOI DKCHEePTHO-
Mmetoguueckoit komuccueit Coeta MIIA B Pekomenaamusix ot 9 nekadpst 2013 r. OgHako
(hakTMUECKU aBTOP HE COMIACEH HE TOJBKO C 3TUMU KOPHOPATUBHLIMU aKTaMM, HO U C TIO-
sunneit KoncrurynmmonHoro Cyna P®, nopmamu YITK PO u pazwsicuenunsamu [Tienyma BC
P®, uznoxennbiMu B moctaHoBieHM oT 30 mions 2015 1. Ne 29,

C YTPA MOJIYAJL, A ITOCJIE OBEJA CTAJI 3ATATUBATD...

B pasnene «Cyxoii ocTaTOK» aBTOp CTaThH, MOABEASI UTOT CBOMX PACCYXIIEHMI, coTrjiallia-
ercs ¢ pemieHreM Cosera DPITA ot 27 centssopst 2013 1. 0 HEAOIMYCTUMOCTH yJ4acTUsI B TIPO-
1ecce «3alllMTHUKA-Iyoaepa» MPOTUB BOJIM OOBMHSIEMOTO, €CJIM ero 3alllMIIaeT aaBoKaT I10
COTJIallEeHUIO, HO JIMIIb B TEX CIyYasiX, «Korga ayosep MpuBIeuyeH CyIoM C caMOro Havaia
npolecca»; U He COrjialllaeTcsl ¢ pacIpoCTpaHeHMEeM YKa3aHHOTO pellleHUs Ha Te Cy4au,
KOrJa Ha3HaueHUe «1y0Jepa» Cya MOTUBUPYET «3aTITMBAaHUEM Ipoliecca MOACYAMMbIM U aji-
BOKaTaMU I10 cOoIVIallieHUIo». B rocienHeM ciydae «ayoiep», 1o MHEHUIO aBTOpa, «00s13aH
MMPUHSATH MOPYYEHUE Cyla Ha 3alIUTy U OCYIIECTBIISITh €€, HECMOTPS Ha 3asIBJICHHbBIN eMy
1 OTKJIOHEHHBIN CyIoM OTBOI». MHBIMM clloBaMU, «Iy0epy» IpeiaraeTcsi BEpUTh Ha CJIOBO
Cylbe, yTBepXKAalIIeMy, YTO MOACYAUMBbIN 3aTATUBaeT Ipoliecc. [IpoTUBOpeYynBO 1 HEY-
oenutenbHO. HesicHo, Kak 'eHpy MapKoBuY mpeajiaraet nocTymnaTh, €CJIv Cyld Ha3HayaeT
«1y0Jiepa», yTBepKaasi, YTO 3aTSIrMBaeT MPOLECC He 3allMTHUK IO COTJIallleHUIO, a 3allUTHUK
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10 Ha3HAYEHMUIO, a €CJIM 3aTSITMBaHUe TIpoliecca Cyl YCMOTPUT B 3aHSITOCTHY aIBOKATa /10 MSTU
THE B APYTOM Jiesie WK 00J1e3HM 10 nsaty aHeii? [lo3uimio cyaa, 3asiBISIONIETo O 3aTITMBaHUN
Mpoliecca, HEeBO3MOXKHO OITPOBEPTHYTh, CIEI0BATEILHO, «Iy0Jiep», TT0 METKOMY BBhIpasKEHUIO
MA3Tpa B IIPeIbIAYIIEH CTaThbe, MPEBPATUTCS B IIPOLIECCE B «0OBEKT HEOIPAaHUYEHHOTO TOCYy-
JApCTBEHHOTO ITOJIb30BaAHMS».

B 3aBepuienue cratbu aBTop HutupyeT KITDA: 3aKOH 1 HpaBCTBEHHOCTD B Ipodeccuu
aZiBoKaTa BbIIIE BOJIM TOBEPUTEJISI, U HUKAKME €0 MPOChObI UK TpeOOBaHMsI, HaIlpaBJIeH-
HbI€ K HECOOTIOJEHUIO 3aKOHA, HE MOTYT OBITh MCITOJIHEHBI agBoKaToM. OTHAKO ocTaeTcs
HETIOHSITHBIM, B YeM OH YCMaTpUBaeT MPOChOBI MOICYAMMOTO O HECOOTIOAEHUM alBOKATOM
3aKkoHa. B oTkase ot ycnyr «aybiepa» pu HAIMYMM 3allIUTHUKA 110 cornameHno? Ho ato
He TOJKHO OlIeHMBAThCS KaK IMpochba HaApyIINUTh 3aKOH, Beab cT. 52 YIIK P® 3akperiger
TaKoe TPaBo 3a MOACYIUMBIM: «OOBUHSIEMbIi1 BIpaBe B JII000I1 MOMEHT MMPOMU3BOACTBA IO
YTOJIOBHOMY JIEJTY oTKa3aThcsi OT IIOMOIIY 3allMTHHKA». Henb3g peannsauunio noacyanuMbIM
CBOET0 3aKOHHOTO ITpaBa OLIEHMBATh KakK ACCTBUS, HAaIIpaBJIeHHbIEC K HECOOJIOJCHUIO 3aKOHA.

Bpsin v nenecoodbpasHo, ocnapuvbas ro3uiinio I'eHpu MapkoBuya, OBTOPSTh apTyMEHThI
0 TOM, UTO TIPUHYKIEHNE K peain3aliui CyObeKTUBHBIX MTpaB HEIOMYCTUMO, HO aBOKAT He
BITpaBe OTKAa3aThCs OT 3alllUThI, OMTHAKO MOA3AIIMTHBIN BITpaBe OTKA3aThCs OT 3alllUTHUKA.
DTH apryMeHTHI MOJPOOHO M3JIOKEHBI B Moelt ctaThe «[IpuHYyXKaeHue K peaan3aim cyob-
€KTUBHBIX ITPaB HEJIOIMYCTUMO», OITYOJIMKOBAHHOM B «Al'» Ne 7 (168) 3a 2014 ron 1 «BecTHUKe
DITA» Ne 2 3a 2014 ron.

OnHako npexie, 4YeM MoJIEMU3UPOBATh C YBasKaeMbIM MITPOM, IIPUBELY U3BJICUCHUS U3 U. 2
u 3 cr. 50 YIIK P®: yyactue 3auTHrKA 00ECIIEUMBAETCSI CYJIOM «II0 MPOChOE... 00OBHHSAEMO-
ro». TObKO «B cliyyae HeSIBKH MPUIJIANIEHHOTO 3aIIMTHUKA B TeYeHHE 5 CYTOK CO JHS 3asABJICHUS
X0/aTalCTBa O MPUIJIAIIECHUN 3AIIUTHUKA. .. CY/l BIPaBe MPeI0XKHTD... 00BUHIEMOMY NPUTJIACHTD
JIPYTOro 3alIMTHUKA, 4 B CJIy4ae ero 0TKa3a MPUHATH MepPbl 10 HA3HAYEHHIO 3AIUTHUKA. ..»

ITockonbky 'eHpy MapKoBMY M31araet CBOIO MO3UIINIO B TPEX pasaesiax, TO U sl UCITOJb-
3YI0 3TO CJICHUE B CBOEM OTKJIHKE.

JKUBOM IIPUMEP

MHuorokpaTHo ['eHpr MapKkoBrY ynoTpeOJisieT B cTaThe (Ppasy «3J10ynoTpedieHre MpaBoM Ha
3alIUTYy» U TPUBOJIUT XKUBOW IMPUMEP TAKOTO 3JI0YNOTPEOICHUS, ULTIOCTPUPYIOIIUI MO3ULIUIO
aBTOpa CTaTbU: OOBEMHOE CIIOXKHOE JIEJI0 PACCMATPUBAJIOCH CBBIIIIE IBYX JIET, HEOJHOKPATHO
MPOMCXOAWIN 3aME€HbI aIBOKATOB, HO «HU OAHOTO AHS K. He ObLI JIMILIEH MOMOIIM MpUTIa-
IIEHHOTO a/IBOKATa: BMECTO BbIOBIBILIETO B CBSI3U C PACTOPXKEHUEM COTJIAIIEHUS B CyIeOHOE
3acelaHue TYT € SIBJISICS HOBBIM». Cyl BBIHYXIEH ObLI IMPEI0CTABISATh BHOBb BXOISIIIUM
aJiIBOKaTaM BpeMsl Ha O3HAKOMJICHUE C MaTepuaaaMHu Jieja U, YCMOTPEB B MOBEACHU M TTOACY-
JIMMOTO HaMepPeHHUeE 3aTSIHYThb MPOLIECC, TPUBJIEK M0 HA3HAYEHMIO «3allIMTHUKA-1y0epa», OT
KOTOPOTO MOACYAUMbIIA OTKa3ajcs, U «1yodJiep» MOKUHYJI 3aJ cyaa.

JAMcuUIUIMHAPHOE TTPOU3BOACTBO, OTKPBITOE MO OOpalleHUIO CyAbW B OTHOIIEHUU
«aaBokara-nyosaepa», «OblIO MpeKpalleHO B CUITY IPAaBOBOW HEONPEAETEHHOCTHU: KBAIU(]-
komuccust u CoseT AIl r. MOCKBbI KOHCTATUPOBAIU OTCYTCTBUE YETKUX Pa3bsICHEHUI, KaK
BECTH Ce0s1 aIBOKATY B JAHHOU CJIIOXKHOI 3TUYECKOM CUTYaLIuU».

B Pexomenpanusax DMK ot 9 nekadbps 2013 r. ykazaHo: «Jlo Toro BpeMeHHu, Koraa
OyIeT ornpenesieHa YeTKasl MO3UIIMs COBETOB PETMOHATbHBIX aIBOKATCKHMX MajiaT 110 3TOMY
BOIIPOCY, U BO U30eXaHWE IPUMEHEHUSI Mep AUCLIUIIIMHAPHOTIO BO3AEMCTBUS pEKOMEH -
JlyeM aJiBOKaTaM IMpU BOBHUKHOBEHUU pacCMaTpUBaeMbIX CUTYyallMii BOCIOJIb30BaThCS
npaBoM, 3aKkperuieHHbIM B KITDA: B clI0XKHOI 3TUYECKOU CUTyalluK alBOKAT UMEET IpaBo
00paTUTHLCS B COBET MAJIaThl 32 Pa3bICHEHUEM, B KOTOPOM €MY HE MOXET OBITh OTKa3aHO».

JIto60mbITHO, €cJiv OBl aIBOKAT OOPATUIICS 32 TAKUM Pa3bsICHEHUEM, UYTO PEKOMEHA0BAJ
Obl €My COBET IaJIaThl, WJIM TOXE COCJIAJICS Obl HAa TPABOBYIO HEOIPEIEIEHHOCTh?

KuBoiil mpuMep MOHSATEH, HO HEMOHSATHO, KTO 3JIOYMOTPeOIsIeT MpaBOM Ha 3allUTy.
«AnBokaTt-nybJiep» 3710ynoTpeOUTh HE yCIes, MOCKOAbKY He BCTYIUI B mpoiuecc. OT yciyr
JIPYTUX aJBOKATOB, BBIIIEAIINX M3 Mpoliecca, OTKa3aacs caM NoaAcyauMblit. OcTaeTcst O1uH
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MOJACYAUMBIN. DTO OH 3JI0yNOTPeOIsIET CBOMM MPaBOM Ha 3alllUTy U, 0 MHeHUIo ['eHpu
MapkoBurUa, 10JKeH ObITh HAKa3aH «3alllUTHUKOM-1y0JIepOM».

EBPOIIEVICKUI CYJ 11O ITPABAM YEJIOBEKA

PaccMmoTtpum yetsipe npumepa u3 npaktuku ECITY, Ha KoTopbie cchliaeTcsl aBTOP CTaTbU
U KOTOphbIe TK0ObI miutocTpupytoT no3uunio ECITY npu 310ynorpedaeHMA ITpaBoM Ha 3alluTy.

1. deno «Kpyaccan nmpotuB ['epmanum» (Croissant v. Germany) 1992 r. (http://su0.ru/Xi31).
3asButenb xkanopajics B ECITY, yTo K AByM 3allMILABIIMM €r0 aBOKaTaM CyJ IPOTUB €ro BOJIU
no6aBWII TpeThero. 23 roga Ha3a repMaHCKoe MpaBOCyae MOTJIO MO3BOJIMTh ceOe HAaBSI3aTh
MOJICYIMMOMY TPETheTo aJiBoKaTa, HO He BCE, UTO HeMILIaM XOPOIIIO, I PYCCKUX ITOAXOIUT.
OCHOBHBIE TIPETEH3M U 3asIBUTE]ISI CBOAMINCH K HEXKEJIaHUIO OIJIauiBaTh TPEThETO 3allIUTHUKA.

2. deno «®pepo npotuB Ppaniym» (Frerot v. France) 2007 T. (http://su0.ru/Roe6) He CBI3aHO
C CyIOITpOU3BOACTBOM. 3asiBUTeNb XKajoBajcst B ECITY, uro Bo BpeMst OTObIBAHMS TTOXKM3HEH-
HOTO JINILIEHUSI CBOOOIBI POBEPSIIIMCH €r0 ITOYTOBBIE COOOIIIEHMSI I OH HEOITPAaBIaHHO YacTO
MoJBeprajcs JUUHBIM OObICKAM C pa3AeBaHUEM, IIPU KOTOPBIX €ro MPUHYXKIAJIN OTKPHITH POT
WJIN «HAKJIOHUTBCS U TTOKAILLISITh>.

3. leno «KnumentbeB nipotuB Poccum» (Klimentyev v. Russia) 2006 1. (http://su0.ru/DuyE).
3agButenb xkanoaics B ECITY Ha To, 4To cya oTKa3aji eMy B X0JaTaliCTBE O 3aMEHE B CBSI-
3U1 C IIJIOXMM COCTOSTHMEM 3I0POBbsI OTHOTO U3 ABYX 3allIUTHUKOB 3asiBUTEJIST HA aJiBOKATa,
CIIeMAIM3UPYIOLIErocsl B MeXXIyHapoaHOM TpaBe. M3 mpoTokosia cyneOHOoro 3acenaHust He
CJIeI0BAJIO, YTO 3aIIUTHUK ITPOCHUJI €T0 3aMEHUTD IO COCTOSTHUIO 3I0POBbS 1 UTO 3asIBUTEINH
WJIM €TO aJBOKaT 00KaJoBaJIM OTKA3 Cyaa YAOBJIECTBOPUTH XOIAaTaiiCTBO 3asIBUTEIS.

4. Neno «PeiTyeHKko npotuB Poccum» (Rytchenko v. Russia) 2011 r. (http://minjust.ru/ru/
print/19371). 3asgButeb XajnoBayucsa B ECITY Ha To, 4TO B rpaxk1aHCKOM MpPOLIECCe CYI OT-
KJIOHWJI €T0 XOAaTailCTBO 00ECIeYNUTh €My IOpUINYECKOE TIPeICTaBUTEIbCTBO MOCJE TOTO,
KakK CyJ yIaJIvi U3 3ajla OJHOTO U3 MPeICcTaBUTEIeH 3asiBUTEIIS 3a HEYBaXKeHHE K CyIy U OT
BTOPOTO MpeIcTaBUTENIS 3asiBUTE]Ib oTKa3ajics caM. B pemienuu ECITY He ykazaHo, nMean
JIA 3T TIPpeACTaBUTEIN CTATyC aaBoKaTa.

Kakum obpaszom 3tu yeThipe Aeia u3 npaktuky ECITY moarBepkaaroT MO3UINIO, U3JI0-
JKEHHYIO aBTOPOM B CTaThe, HETTOHSITHO.

IINIEHYM BEPXOBHOI'O CYJA P®

CoBceM HegaBHO, XoTs 1 He 30 uro:s, a 30 utons, [Tnenym BepxoBHoro Cyna P® npunsin
noctaHoBaeHHe Ne 29 «O mpakTrKe MIpUMEHEeHUsI CylaMUi 3aKOHOIATeIbCTBa, 00ecIieunBa-
IOIIETO MPABO Ha 3alUTY B YTOJOBHOM CYIOMPOU3BOACTBE».

ODITA nBaxnbl Hanpasisiia B. M. JlebeneBy 3aMeuaHusi MO MPOEKTY 3TOTO MOCTaHOBJIE-
Hust — 20 anpesnst 2015 1. 1 29 mas 2015 r. («BectHuxk ®@ITA». 2015. No 2 u 3).

B n. 14 nepBoHavyaabHOro MpoOeKTa MOCTAHOBJIEHUSI MPeaIarajoch pa3bsiCHUTD, YTO €CJIU
T10 JieJlaM O TPYMITOBBIX MPECTYIJIEHUSIX U3-3a HESIBKY B CyeOHOe 3aceaHue 3allluTHUKA,
TMIPUTJIALIEHHOTO OJHUM U3 MOACYAUMbIX, HEOMHOKPATHO OTKJIaIbIBAETCs CyeOHOe 3acefaHue,
B pe3yJIbTaTe Yero CO3[Jal0TCs MPETSITCTBUS I 00ecredeHUsI MpaB U 3aKOHHBIX MHTEPECOB
JIPYTUX TMOACYAUMBIX, TO CY/I BIIpaBe MPUHSATH MePhl K HA3HAYEHUIO 3allIUTHUKA JJISI €T0 yJa-
CTHSI B JieJie HapsiAy ¢ MpUTIalieHHbIM.

Bot xak @®ITA popmyarpoBaia CBOIO MO3UIIMIO TTO 3TOMY BOIIPOCY B YKa3aHHbBIX MTUCbMaX.
«KonctutynmonHnsiii Cyn P@® HeomHOKpaTHO pa3bsCHSLI, UTO 3aMeHa 3alllUTHUKA, TIPU-
[JIaIlIEHHOTO OOBUHSIEMbBIM, JOMYCTUMA TOJIBKO MPU YCJIOBUU COOJIONEHNS TapaHTUITHOTO
noioxXeHus, 3akperuieHHoro B 4. 3 cT. 50 YIIK P®. ...nogo6Has 3aMeHa BO3MOKHa TOJIHLKO
B CJIy4yasix, KOTja MMeeT MeCTO HesIBKa MPUIIAIlIeHHOTO 3alllMTHUKA B TeUeHHUeE 5 CYTOK, a He
MPOCTO HesIBKa B CyIieOHOE 3acelaHue 3alllMTHUKA, TPUTJIAIEHHOTO OMHUM U3 TTOJACYIUMbBIX».

Ha 3acenanuu Ilnenyma BC 4 urons 2015 r. B 06CyXI€eHUY MPOEKTa MOCTAHOBICHUS
yuactBoBa nipe3uneHT PIIA 0. C. [TununeHko, KOTOphIii, B YaCTHOCTH, OTMeTUIT: «CTOUT
00paTUTh BHUMAaHME CyI0B Ha HEIOMYCTUMOCTb JIeraIu3alluy MPaKTUKKU Ha3HAuYeHUs “my-
0JIepOB” 3aIIUTHUKOB I10 COTJIAIIEHUIO BOIIPEKH BOJEU3bSIBICHUIO MoAcyauMoro. Takas
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npakTtrka orieHuBaeTcst PITA kak nmportuBopeyaias rmpaBoBoit mo3uuu KC PD» (http://fparf.
ru/news/all_news/news/14971/).

Joknaguuk Ha 3ToM 3acegaHuu — cynbsi BepxoBHoro Cyna WM. B. Tapartyra cooOuni, 4To
MPOEKT IMOCTAHOBJIEHUS IIMPOKO 00CYXXAAICS IOPUANIYECKON 001IeCTBEHHOCTbIO: « TekcT
JIOKYMEHTA MpolIes] BCe CTaAUU MOATOTOBKU M OOIIECTBEHHOTO 00CyXaeHus. B padote
HaJl MPOEKTOM Y4aCTBOBAJIM CIieLIMaIbHAsl paboyasi rpyIina, peruoHaJibHbIe cyabl, HayaHo-
KOHCY/IbTaTUBHBIN coBeT npu BepxoBHoMm Cyne P®. Takxke ObUTM pacCMOTPEHBI U YYTEHBI
3aMeJYaHusl aIBOKATCKOro COOOIIECTBa».

B ntore BC P® coracuics ¢ 1o3uiieil aiBoKaTckoro cooduiecrsa, a @I1A B muceme
B. M. JIe6eneBy nucana: «C ynoBlIeTBOpEHMEM OTMEUAeM, UTO B IIpoLiecce padOThl Had TEKCTOM
MPOEKTA U3 HETO ObLIM UCKITIOYEHBI MOJIOXKEHMSI, BBI3BIBABILIME BO3PAXEHUS B 3aMEYaHUAX, Ha-
MpaBJIeHHBIX B Balr ajpec, B TOM Yuciie 0 HE3aKOHHOCTH ITPAKTUKKU Ha3HAYEHUS CyIaMU BOTTIPEKM
BOJIE OOBMHSIEMOTO 3allIMTHUKOB MPY HAJTMYMU Y OOBUHSIEMOrO M30PaHHOIO UM 3allIMTHUKA».

U Bor, He ycnienu otrpeMeTh (haHdapbl B yecTh Toro, uto BepxosHsiit Cyn P® cornacuics
C MO3UILIMEN alBOKATCKOTO COOOIIECTBA B ITPEOIOJICHUN aHOMAIBHOTO SIBJICHUST «aIBOKATOB-
ny0aepoB», yBaxkaeMblii ['eHpr MapKoBUY HEOXKMIAHHO BO3BBICWII TOJIOC U 3asIBUJI, UTO, MO
€ro MHEHUI0, MMEHHO ceiyac «IosiBUJIach HEOOXOAMMOCTb BHOBb PACCMOTPETh CITOPHbIE
BOIIPOCHI 3aIIMThI IO HA3HAYEHUIO B HECKOJbKO NU3MEHEHHOM PaKypce».

CYXOUM OCTATOK

Henb3s He cornacuthes ¢ yrBepxxaeHueM 'eHpu MapkoBuya, koraa B «CyXoM ocTaTKe»
OH IuIeT, YTO «[10THOCTBIO U3KUTH KOH(PIMKTHI B BOIIPOCE 00€CIIeYeHHOCTHU TMTOACYIMMOTO
npodeccroHalIbHOM’ 3alUUTON BPSII JIA YIACTCSI».

Ho nanee I'enpu MapkoBud npeajiaraet Takue KOH(MJIUKTbl «MUHUMHU3UPOBATh pa3-
YMHBIM IipuMeHeHrueM HopM YIIK». biaroe noxenaHnue, BOT TOJbKO YTO ITOHUMATh IO/
pa3yMHBIM ITpuMeHeHreM HopM cT. 50 1 52 YIIK P®? B nauase nipoiiecca nmpuBiiedeHUE
CylIOM «aaBoKaTa-aybJiepa» Hepa3yMHO M aJBOKAT He JOJDKEH UATU Ha IOBOAY Y Cyaa, 4YTO
MOJTHOCTBIO cooTBeTCTBYET HOpMaM YIIK. A eciin B 110001 cTanny HayaBLIETOCs Mpolecca
CyIbe MOYYIUTCS 3aTATMBAHKE TIpoliecca, TOraa Ha3HaYeHUE «aBOKaTa-ayosiepar», o MHEHUIO
I'enpun MapkoBuya, CTaHOBUTCSI pa3yMHBIM, HecMOTps Ha HapylieHue HopM YIIK. Takas
MO3ULMSI HE COOTBETCTBYET 3aKOHY U J€30PUEHTUPYET aIBOKATOB.

Ecnu xBanudukaloHHasi KOMUCCHUS U COBET IajlaThl YCMOTPST B AESTHUSIX aJBOKaTa
3710y1noTpedIeHre MpaBOM Ha 3alllUTy, TaKUe IesIHUS aABoKaTa JOKHbBI BiAeUb IUCIUATLIM-
HapHYIO OTBETCTBEHHOCTh. Ha momoOHoe nmoBeaeHue agBoKaTa HUKaAKMX MHBIX CITOCOO0B
peaxkluy aBOKaTypa He UMEET.

B To0 e BpeMs 3aKOH 3a4acTy10 HECOBEPILEHEH U HYXXAAeTCsl B JOMOJIHEHUSIX U U3MEHEHUSIX,
HO aJIBOKAT 00513aH ero HEYKOCHUTEbHO co0M01aTh. KoppeKTrupoBaTh 3aKOH HEOOXOAMMO,
HO He Ha KOpIOpaTUBHOM YpOBHE, a Ha 3aKOHOAaTeIbHOM. Tak, Bo3paxkasi IpOTUB TepBO-
HavyaJibHOM (hopMynmpoBkH M. 14 mpoekra noctaHosineHus [1neryma BC P@ B oTHOmEeHNM
«agBokaToB-1ayosepon», PITA B mucbme ot 20 anpensa 2015 r. ykasbiBana: «[IpuHsaTue naH-
HOI'0 MyHKTAa pa3bsICHEHMsI, 10 HallleMy MHEHMUIO, SIBHO BBIXOAUT 3a MpPeAesibl IIOJJHOMOYUMA
[Inenyma, Tak Kak 3TOT BOIPOC J0JZKEH PElIAThCA HEe HHAYE KAK BHECEHHEM COOTBETCTBYIONIEi
nonpasku B YIIK P®». Ho BC P®, BeposiTHO, 1MOKa HE BUIUT B 3TOM OCTPOIl HEOOXOIMMOCTH.

AIBOKATCKOE COIVIAIIEHUE
Bcero HeCKoJIbKO CJIOB B YeCTh COIVIaIIeHHs 00 OKa3aHNU I0PHANYECKOii TOMOIIH

Bacuauii Payoun, cosemuux @IIA PD, accoyuuposanrulit napmuep, pykogodumens epynnst H0pudu-
ueckoil gpupmot «FOCT» no deaam o bankpomcemee, adéokam All e. Mockebt

B HacTosiee BpeMsi aKTHBHO TUCKYTHPYETCS BOIPOC O BO3MOKHOCTH OTKA3a a/IBOKATA OT
HCNOJHEHHS 00SI3aHHOCTE# 10 3anmTe (MPeICTABUTEIbCTBY) IOBEPUTENISA. ABTOP, HEe PEeTEeHIys
Ha TO, YTOOBI NPEIIOKUTH YHHBEPCAJIbHOE pellleHne, AaHAJIM3UPYET CorialeHne 00 OKa3aHuu
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I0PUIMYECKOi1 IOMOIIH (Jajiee — AIBOKATCKOE COIJIALIEHNE) U MOPSIOK €ro PACTOPKEHHS C TOYKH
3peHHs MBUIMCTHKH.

1. KBAIMOUKALINA AIBOKATCKOI'O COINVIAIIEHUSA KAK I'PAXKIAHCKO-ITPABOBOI'O
JOIOBOPA

B nyGaukanusix, BEICTYIIEHUSIX U CyAeOHOM MpaKTUKe TMTepUoIUnIeCcKU IpeanpruHuMa-
I0TCSI TOMBITKY KBaJIM(UKALIMY aIBOKATCKOTO COTIAIlIeHHUsI B KQUeCTBE TOTOBOpPA MOPYUEHUS
(r1. 49 T'K P®), noroBopa Bo3me3aHoro okazanus yciyr (1. 39 'K PD) u gaxe cMemanHOro
norosopa (1. 3 cT. 421 'K PD)'.

[Tonararo, uto mist KBaauUKaIUM aABOKATCKOIO COTJIAllleHUsI B KAUYeCTBE OJTHOTO U3
MepeyrcIeHHbIX TOTOBOPOB HET 10CTATOYHBIX HOPMATHBHO-TTPABOBBIX OCHOBAHMUIA.

1.1. AnBOKaTCKOe COrJIalieHHe —3TO He JOroBOp NMOpYYEeHHS W He OTOBOP BO3ME3IHOIO
OKa3aHHUs yCIyr

B nmepBonavanbHoit penakiu PenaepanbHoro 3akoHa ot 31 mas 2002 r. Ne 63-D3 «O6
aJIBOKATCKOI AesITeIbHOCTU 1 aaBokaTtype B Poccuiickoii denepain» (nanee — 3akKoH 00
aJIBOKATCKOM NeSITETbHOCTH), AEMCTBUTEIBHO, COAEPXKATOCh YKa3aHUE HA TO, YTO CyneOHOe
MPEACTABUTETBCTBO JOBEPUTEIS AIBOKAT OCYIIIECTBIISIET HA OCHOBAHWH I0TOBOPA MOPYYEHMUS,
a OCTaJIbHbIE BUIbI IOPUINYECKOI MOMOILIM OKA3bIBAIOTCS aIBOKATOM Ha OCHOBAaHUM JOTOBOpa
BO3Me3IHOro okazaHus ycayr. OnHako B aekaope 2004 r. 3To ykazaHue ObLJI0 HCKJIIOYEHO U3
3akoHa 00 aBOKATCKOM NeSITETbHOCTHU?.

CrenoBaresibHO, B HACTOSIIIEE BPEMSI 3aKOHOAATEIbHBIE MPEANOCHUTKY TSI KBUTM(UKALIUA
aJIBOKATCKOTO COMIallIeHUsT B Ka4yeCTBE JOrOBOpa MOPYYESHUST WM BO3ME3THOTO OKa3aHUSI
YCJIYT OTCYTCTBYIOT.

bonee Toro, HET 1 OCHOBaHU 17151 IPUMEHEHMS K aIBOKATCKOMY COTIJIAILIEHUIO TTOJI0XKe-
HUI 3aKOHa 00 3TUX JOTOBOpax Ha cyOcuarapHoi ocHoBe. Takoe MpruMeHEeHHE JOITyCKaeTCs
JIUIIb B CIyvae TpssMoro ykaszaHus 3akoHa. Hampumep, ct. 783 'K P® comepxuT ykazaHue
Ha MpYMEeHEeHMe K IOTOBOPY BO3ME3HOI0 OKa3aHUsI YCIYT MOJIOKEHUH O TTO/Ipsiie U OLITOBOM
noapsize.

YkazaHue Ha cyocuauMapHOe NPUMEHEHME K aIBOKATCKOMY COTJIAIIEHUIO MOJIOXEHUI
0 IOrOBOpax MOApPsiia WX BO3ME3IHOTO OKa3aHUs YCIyT B 3aKOHE OTCYTCTBYeT. B cBSI31
C 9TUM 0003HAUYEHUE OHOMN U3 CTOPOH aIBOKATCKOTO COMIAILIEHUSI TEPMUHOM «10BEPUTEb»,
KOTOPBI MPUMEHSIETCS U K JOTOBOPY IMOPYYEHUSI, HE MOXET UMETh IMPABOBOTO 3HAYEHMUSI.
TouyHO TaK Xe MIEHTUYHOCTh HAMMEHOBAHUI CTOPOH B COOTBETCTBYIOIIMX JOIrOBOpPaX HE
MpeBpallaeT T0roBOpP apeH bl B JOrOBOP HaliMa XWUJIOTO MOMEIIEHUS, TOTOBOP MOAPSI-
Ja — B JOTOBOP BO3ME3HOI0 OKa3aHMs YCIyT, a JOTOBOP 3aiiMa — B KPEAUTHBIN JOTOBOP
1 Hao0OPOT.

1.2. HpuMeHeHue K aIBOKATCKOMY COIIAIICHUIO MOJIOKEHU 0 J0roBopax mnopydcHusa
W BO3ME3HOI0 OKa3aHUA YCJYI' 10 aHAJIOTMH HEYMECTHO

[TpencraBasitoTcst HEYMECTHBIMU BO3MOXKHBIE TTOTIBITKY 110 aHAJIOTUM TIPUMEHUTH K al-
BOKATCKOMY COTJIAILIEHUIO HOPMBI O IOTOBOpaX MOPYYEHUSI M1 BO3ME3IHOTIO OKa3aHUSI YCIIYT.
[IpuMeHeHMe 3aKOHOAATENLCTBA 10 AHAJIOTMH IOITYCTUMO HE 110 YCMOTPEHUIO CTOPOH, a JIUIIb
€CJIM COOTBETCTBYIOLLIME OTHOLIEHUS HEe YPETYJIMPOBaHbI IIPSIMO 3aKOHOM WMJIM COTJIAIIEHUEM,
M OTCYTCTBYET IPUMEHUMBII K HUM o0bIvaii (11. 1 cT. 6 T'K PD).

OnHaKoO KaKnUX-JIM00 «JJaKyH» B 00JJaCTH HOPMAaTUBHOTO PETYJINPOBAHMS aIBOKATCKOTO
corJlallleHUs B HACTOosIIIee BpeMsl He HaOronaeTcsl. 3aKOHOIATeIbCTBO COIEPKUT OTpejiesie-
HYE TaHHOTO COoTJIalllieHUs, YKa3aHue Ha ero CyObeKTHBIN coCcTaB, TpeboBaHMS K ero hopMe,
OITMCaHME eTO CYIIECTBEHHBIX YCJIOBUI, a TAKKE TTOPSIIOK €ro pacTopxKeHus. B cBsa3u ¢ aTum

' O630p BapraHTOB KBaJIM(UKALMK aIBOKATCKOro coriameHus cM.: Tokmarxoe U. C. CornaieHue od okasza-
HUM I0pUINYecKoil moMoinu: MoHorpadus. M., 2012. C. 10.

2 MenepanbHblil 3aKoH oT 20 gexadpst 2004 r. Ne 163-D3 «O BHeceHun n3MeHeHui B OeepaabHblil 3aKOH
«O6 agBOKATCKOI AesITeJIbHOCTU U anBokatype B Poccuiickoit Denepauinm»».
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OTCYTCTBYIOT OCHOBaHUS AJIdd TPUMEHCHUA K aABOKATCKOMY COITalIEHUIO KaKuX-J1100 HOpM
I10 aHaJIOTUMH.

1.3. AnBokarckoe corjameHue —3TO He CMeIaHHbIiA J0roBop

B Hayke nepuoanuecku BbICKa3blBalOTCS MPEATION0KEHUSI O CMEIIaHHOM XapaKTepe
aIBOKATCKOTO COTJIALIEHUSI KaK rpaxJIaHCKO-TIPaBOBOro gorosopa'. be3dycioBHO, Takas
TOYKA 3pEHMsI UMEET MPaBO Ha CYIIECTBOBAaHKE (B CUJTY MOXOXECTU HEKOTOPHIX 2JIEMEHTOB
aJlBOKATCKOI'O COTJIallleHUsI Ha aHAJOTMYHbIE 3JIEMEHTbI IPYTUX JOTOBOPOB), HO pa3Be 4TO
B TEOPETUKO-ITPABOBOM KJIIOUE.

C npakTHUUYeCcKOM Ke TOUKM 3peHUs] TEPMUH «CMEIIaHHBIN I0TOBOP» MMEET KOHKPETHOE
HOpPMaTMBHOE ompeaeeHue. B ¢cBs3u ¢ 3TuM HaydHble MHEHUSI O JAHHOM MHCTUTYTE HE
MOTYT UMETh HUKAKOTO 3HaUYeHUS IIs1 KBaTU(UKALIMU KaKOro-a1b0 10roBopa B Ka4eCTBe
CMELIAaHHOTrO Ha MpaKTUKe.

Bo-niepBbIX, cMelIaHHbBIN 10rOBOP — 3TO Pa3HOBUIHOCTb HEMOMMEHOBAHHOTO B 3aKOHE
JIOrOBOpa, YTO MpsIMO cienyeT u3 coaepxkanus 1. 2—3 cT. 421 'K P®, a rakxe n. 5 [Tocra-
HossieHus [Tnenyma BAC P® ot 14 mapta 2014 1. Ne 16 «O cBoOOIE TOrOoBOpa U €€ Mpeiesiax».
AIIBOKATCKO€ coTJlallieHUE MPSIMO MOMMEHOBAHO B 3aKOHE. 3HAUYUT, OHO HE MOXKET ObITh
CMEILLIaHHBIM IOTOBOPOM.

Bo-BTOpBIX, KaK ciemyeT U3 orpenenaeHus cMelaHnHoro gorosopa (1. 3 ¢r. 421 I'K PO),
TaKOW IOTOBOP COAEPXKUT 3JEMEHThI pa3JIMUHbBIX IOTOBOPOB, MPEIYyCMOTPEHHBIX 3aKOHOM
WJIM MHBIMU MTPaBOBLIMU akKTaMu. [1pu 3ToM 1o mHbIMM TTpaBoBbIMUM akTaMu B 'K P® mo-
HuMaroTcst ykasbl [Ipesunenra PO u nocranosnenust [pasureascta PO (1. 6 cT. 3). Mexny
TeM aJIBOKaT B CBOEI AESATEJIbHOCTH CBsI3aH KOHKPETHBIM BUIOM JOTOBOpa — aBOKATCKUM
corjaleHueM. DTo NpsiMo ykazaHo B 1. 1 1 2 ¢T. 25 3akoHa 00 aBOKAaTCKON JesITeIbHOCTH.
COOTBETCTBEHHO, TaHHBIN JOTOBOP HE HYXKHO HU C YEM «CMEIIMBATh»; AIBOKATCKAs JIesI-
TeJIbHOCTb OCYILECTBISIETCSI UMEHHO Ha €ro OCHOBE.

1.4. AnBokaTckoe corjaiieHue —3T0 CAMOCTOSTENbHbIA BUI J0r0BOPa, U KPYr UCTOYHMKOB €ro
NMPaBOBOI0 PETYJIMPOBAHUS YETKO OmpeaesieH

B Poccum moryT 3akimouaTbes TOToBOPHI, TIpenycMoTpeHHbIe Kak 'K PD, Tak 1 mHBIMU
3akoHam¥ (11. 2 cT. 421 'K P®D). AgBokaTckoe coryaiieHue Kak pa3 siBIISIETCSI JOTOBOPOM,
NpeayCMOTPEHHBIM MHBIM 3aKOHOM (3aKOHOM 00 aJIBOKATCKOI AesiTeIbHOCTU). B yactu,
HEyperyJnupoBaHHOU 3TUM 3aKOHOM, aJIBOKATCKOE COTJIallleHUe peryJarupyeTcst O0IIuMuU
MOJIOXKEHUSIMHU TPAXKIAHCKOT0 3aKoHoAaTebcTBa 0 noropopax (4. [ 'K P®)2 TMonoxenus
IpakIaHCKOTO 3aKOHOIATEIhCTBA O KOHKPETHBIX BAax 1oroBopos (4. I 'K P®) He momnexar
MNpUMEHEHUIO K aJBOKATCKOMY COIIAllIEeHUIO HU CyOCUAMApHO, HU T10 aHAJIOTUU.

2. KACATEJBbHO ITOPANKA PACTOPXEHUA AJIBOKATCKOI'O COIVIAINEHUA

Bormpoch! pactopxkeHust anBokaTcKoro cornaiieHus peryiaupytorcs 'K PO ¢ uzbarusamu,
MPeayCMOTPEHHBIMU 3aKOHOM 00 aIBOKATCKOM AesATeIbHOCTH (T1. 2 CT. 25 yKa3aHHOro 3aKOHa).

2.1. 3akoH 00 a/JIBOKATCKOii JeATEJbHOCTH: aJBOKAT He BIpaBe B OJHOCTOPOHHEM MOpsAKe
PACTOPTHYTh A/JIBOKATCKOE COIJIAIIEHHE HA YTOJIOBHYIO 3AINUTY

3akoH 00 aIBOKaTCKOM AesITeIbHOCTU COOCPKUT OOJHO IMOJOXKEHUE O paCTOPAKECHUN
aIBOKATCKOI0 corjaieHus. 9To IIpaBunJIO ITOMII. 611. 4 CT. 6, COIrJIaCHO KOTOPpOMY aaBoKaT
HC BIIpaBC OTKa3aTbCAd OT HpI/IHHTOfI Ha ce0s 3a1uThl. B taHHOM IIpaBUJIC 3aKJIIOYCH, B TOM
YUCJIC 3aIIPET pacTOPraTb aaBOKAaTCKOC COIJIallicCHMUE Ha YTOJIOBHYIO 3allIMTYy, IOTOMY 4YTO aa-

' Cwm., Hanpumep: Baadumuposa H. A. OCOGEHHOCTH TPaXIaHCKO-TIPABOBOIO PETYIMPOBAHMS OKa3aHUs
YCIIYyT aABOKATOM: JIKC. ... K. 10. H. TBepb, 2006. C. 33; [Tax M. 3. O 1opuandecKoii IpUpoIe J0roBopa Ha OKa3aHue
MpaBOBBIX yCIIyT // AnBokat. 2006. Ne 1.

2 Cm. ioap.: IMTuaunenxo 0. C. HayuHo-TipakTHYeCKMii KoMMeHTapuii K Komekcy npodeccnoHaaIbHON 3T -
K4 agBokara. 3-e usn. M., 2016. C. 104.
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BOKAaTCKas AeSTeJIbHOCTh Oe3 JeHMCTBYIOIIETO CoTIallleHUs HeBO3MOXKHA B IPUHIIUTIIE (2 UMes
NEMCTBYIOLIEe ComIallleHre, alBOKAT He BIIPaBe HEe UCIIOJHSTh €ro).

Takum obpa3zoM, B 3aKoHe 00 aIBOKATCKOM IesITEIbHOCTH C(hOPMYIMPOBAH UMIIEPATUB-
HBII 3aIpeT aJBOKaTy M0 COOCTBEHHOI MHUIIMATUBE pacTOpraTh afBOKaTCKOE COrJIallleHUe
Ha YTOJIOBHYIO 3aIlIUTy. DTOT 3aIlpeT AeHCTBYeT BHE 3aBUCMMOCTHU OT BKJIFOUEHUSI COOTBET-
CTBYIOILIETO TIpaBa aJiBOKaTa B TEKCT COTJIALLICHMUSI.

2.2. 'K P®: aagsokar He BIpaBe B OJHOCTOPOHHEM IOPSAKE PACTOPrHYTH JI0O0OE aIBOKATCKOE
corJianieHue

OnHako naxe eciu Obl BbIlIIeyKa3aHHON OrOBOPKM He ObLIO B 3aKOHE 00 aIBOKATCKOM
NesITeIbHOCTH, aIBOKAT BCE paBHO HE MMeJI ObI ITpaBa paCTOPTHYTh aIBOKATCKOE COIJIalle-
HUe B OTHOCTOpOHHEM Topsinke. [Tpruem q1000e anBoKaTCKOe corialieHue, a He TOJIbKO Ha
YTOJIOBHYIO 3aILIUTY.

Jles10 B TOM, YTO MPaBO CTOPOH aIBOKATCKOTO CorjlallieHus (Kak v J1I000ro coriaiieHus )
BKJIIOYATh B HETO T€ WUJIA MHbBIE YCIOBUS HE SIBJIsIeTCs 6e3ycaoBHBIM. CBOOOA YCMOTPEHUS
CTOPOH B BOIIPOCAX OIpeiesIeHNsI YCIOBUI TOrOBOpa MOXET ObITh OrpaHUYeHa 3aKOHOM (11. 4
cT. 421, c1. 422 TK PO).

MHCTUTYT OMHOCTOPOHHETO PACTOPXKEHUSI TOTOBOPa MOAPOOHO YPEryJIMpOBaH rpaxiaaH-
CKUM 3aKOHOJIATeJIbCTBOM (MMEHHO K 3TUM HOPMaM I10 BOIPOCaM pacTOPKEHHUSI aIBOKATCKOTO
corjameHust OTChUIAET I1. 2 CT. 25 3aKoHa 00 aaBOKATCKOM AeITeIbHOCTH). Tak, BOIPOCHI
MPeaoCTaBICHMSI CTOPOHE IpaBa Ha OTHOCTOPOHHEE pacTOPXKEHKE JOTOBOPa YPEryJIMpOBaHbI
ct. 310 'K P®, a mopsgnok peann3anyu cooTBeTcTBYIOmero npasa — ct. 450.1 'K PO.

Kaxk nipsimo ykazano B . 1—2 c¢1. 310 'K P®D, noroBop MmoxkeTt npeaocTaBisiTb CTOPOHE
MpaBoO Ha OJHOCTOPOHHEE PACTOPKEHME JIUIIb B TOM CJy4yae, €Cv 3TO NMpeanpuHUMATEb-
ckuit noroBop. CTOpOHBI HENPeANTPUHUMATETLCKUX JOTOBOPOB (K KOTOPBIM, 0€3 COMHEHMSI,
OTHOCUTCS U aIBOKATCKOE COMIAleHKE) JIMIIEHbl BO3MOXHOCTH MTPEIYyCMOTPETD MPaBO Ha
OTHOCTOPOHHEE PacTOpKEeHNE B COOTBETCTBYOIIEM 1oroBope. CTOpoHe HelpeanpruHuMa-
TEJILCKOTO IOTOBOPA MPaBO Ha €ro OAHOCTOPOHHEE PACTOPKEHUE MOXKET OBbITh ITPEIOCTABICHO
TOJIBKO 3aKOHOM, YKa3oM [lIpe3unenta P® unn [Toctanosnenuem IlpaBurensctBa PO.

JlaHHas1 1O3uIIMs HalllJla CBO€ BeCbMa HEeIBYCMbICIIEHHOE NoATBepxkaeHue B 1. 2 [Tocra-
HosyieHus [Tnenyma BAC P® ot 14 mapta 2014 1. Ne 16 «O cBoOOIE TOrOBOpa U €€ Mpeesiax»:

«Cmamus 310 ITK P® donyckaem coenacosanue 6 002080pe npasa Ha 00HOCMOPOHHee U3Me-
HeHue Uau 00HOCMOPOHHULL OMKA3 0M 002080pA MOALKO 8 CAYHAAX, K020a 002080 3aKAHUYAEMCs
8 C653U C ocyujecmeneHuem 00eumuy e2o CmopoHamu nPeonpPUHUMAmMenscKoll 0essmeabHOCmU».

Ananornunbiit BeiBo caenan v [Tnenym BC PO B . 10 [ToctaHoBieHus ot 22 HOSIOps
2016 . Ne 54 «O HEKOTOpPBIX BOIIPOCaX MPUMEHEHHUST OOIIMX MOJIOXKEeHUI ['paskaHCKOro
konekca Poccuiickoit @enepaiiin 06 00s13aTeIbCTBAX U MX UCTIOJHEHU M »:

«Ilo obwemy npasuny npaso Ha 0OHOCMOPOHHUI OMKA3 OM UCNOAHEHUs 0053ameabcmaa Aubo
Ha usmenenue e2o yca08uil 00axcHo 6bims npedycmompero I'K PD, dpyeumu 3axonamu u uHbiMu
npasosvimu akmamu' (nyukm I cmamou 310 I'K P®).

Ilpaso na o0nocmoponnuil omkas om UChOAHeHUs 00513amenbcmea AUubo Ha UsMeHeHue e20
ycao8uil moxcem Oblms nPedycmMompeHo 002080pOM 045 MUY, OCYULECMBATIOWUX NPEONPUHUMAMEeNb-
CKYI0 0esimeabHOCMb, 8 OMHOUWEHUAX Medcdy co00il, a makice 041 AUYA, He OCYUeCmBAsIoue2o
NPeOnpUHUMAmMenscKyr0 0essmeabHOCMb, N0 OMHOULEHUIO K AULY, OCYULeCMBALIuem)y npeonpu-
HUMamenwvcKyto desmenvHocms (a63ay nepeviii nynkma 2 cmamou 310 'K PD)».

I'K P® He npenocTaBiisieT CTOpOHAM aIBOKATCKOTO COIIAIlIeHUsI TPaBO HA OJHOCTO-
POHHEE pacTOpPXKEHUE TAKOTO coramreHus. B MHbIX 3aKOHax, a Takxke B yKa3ax [Ipe3nnenTa
P® u nocranosnenusix [IpaButenscTBa PO ykazaHue Ha TaKoe MPaBO TAKXKE OTCYTCTBYET.
3HAYUT, KaK 3TO HU MapaJoKCaIbHO, B OMHOCTOPOHHEM MOPSIIKE PACTOPTHYTh aIBOKATCKOE
corjalleHue He BIpaBe He TOJIbKO aJBOKAT, HO U IOBEPUTEb. AIBOKATCKOE COTJIallieHe
MOXET OBbITb PACTOPTHYTO TOJBKO I1O COIJIAIIIEHUIO CTOPOH.

! [Tox MHBIMU TIPABOBBIMM aKTaMM, KaK yKa3biBajoch Beiie, 'K P® nonpasymeBaeT ykasbl [1pesunenra PO
u tocTaHoBJieHus [TpaButenbcTBa PO.

22



3. O BEIHOM AJIBOKATE 3AMOJIBUTE CJI0OBO

MeHST MOTYT YIIPEKHYTh B «<HETTATPUOTU3ME» 10 OTHOIICHMIO K aIBOKATCKOI KOPIIOpaLuy
U B XeJJaHUU «3aKabaluTh» alBOKATOB MO IPMOM €IMHOXKIbI 3aKJTIOUEHHBIX COTJIallIeHUI
¢ moBeputeassMu. OCOOEHHO ¢ YI4ETOM TOTO, UTO B CUTYAIIMU, KOT/Ia JOBEPUTEIb HE MCIIOJI-
HsIET 00SI3aHHOCTD IO BBITIATE BO3HATPAXICHMS, BITOJIHE ITPAaBOMEPHO XKeJlaHUe aJBoKaTa
repecTaTh OKa3bIBaTh IOPUANYECKYIO TTOMOIIb JAHHOMY JIUILY.

OTHIOb, S BCETO JIMIIB MBITAIOCh BHIPA0OTATh pellicHKEe TTPOOJIeMbI, KOTOPOE OYIeT OCHO-
BBIBAaThCS Ha TOM, YTO HAIlMCAaHO B 3aKOHE.

[ToaToMy mpeniarato He MbITaThCS BKJIIOYATh B aABOKATCKME COTJIAIIEHUS 3aBEIOMO He-
3aKOHHBIe ycaoBusi. HarmpoTus, Hy>kHO BOCIIOJIb30BaThCSI TEM MHCTPYMEHTapUEM, KOTOPBIN
MpeaOCTaBIeH HaM 3aKOHOaTejieM B 00J1acTi (DOPMYIUPOBAHUS B COTJIAIIICHUN YCIOBUIA
0 €0 PaCTOPKEHUM I10 COIVIACUIO CTOPOH. 3/1eCh MOXKHO YBUIIETh KAK MUHUMYM TP Bapu-
aHTa. XOTs KOJUIETH C OOJIBIINM, YeM Yy MEHSI, Kpyro30pOM B 00J1aCTH JOTOBOPHOTO TpaBa,
HaBepHsIKa, MOTYT IPEIJIOKUTD U IPYTUC UIEH.

3.1. Bkiouenne B aJIBOKATCKOE COIJIAleHHe YCJIOBHSI O TOM, YTO MPOCPOYKA IUIATEXKA SIBJISETCS
HCXOASIIMM OT JIOBEPUTEJIS NMPEJIOKEeHHeM PACTOPTHYTh COIJIAlIeHHe

[TockoJIbKY amBOKATCKOE COIJIAllIeHUE MOXET OBbITh PACTOPTHYTO TOJIBKO MO COTIJIalle-
HUIO CTOPOH, B HETO HY>KHO 3aJIOKMTh MEXaHN3M €T0 JABYCTOPOHHEro pactopxkeHus. Takoe
pacTop:keHue Takxke opopmiasieTcs cornameHueM. [1o odieMy npaBuity, CorjialeHUe o pac-
TOP>KEHUHU 3aKJII0YAETCS B TOH ke (popMe, UTO U OCHOBHOE cortaiieHue. OmHaKo CTOPOHBI
MOTYT IOTOBOPUTHCSI 00 MHOM (11. 1 cT. 452 'K PD).

Bce cormamenus B Poccuiickoit @enepalivy 3aK1049ai0TCs IMTOCPEICTBOM HaIlpaBJICHUS
OIHOM CTOPOHOI oepThl M aKLenTa 3Toi oepThl Apyroit cropoHoii (1. 2 ¢T. 432 'K PD).
MHoit MexaHU3M 3aKJTI0UEHUs COTJIAllIeHU I B rPaXkKIaHCKOM 3aKOHOJIaTeIbCTBE OTCYTCTBYET.

COOTBETCTBEHHO, B aABOKATCKOM COIVIallIEeHUU HEOOXOIMMO MPOIMCaTh CISAYIOLIne
YCJIOBUS 3aKJIIOUEHMSI COTJIAIIEHUS O €0 paCTOPKEHUU:

— HeyIiaTa IoBepuTeeM BO3HArpaXkIeH!s aIBOKATy B HaJUIeKaIl1ii CPOK (MU B TEUEHME
OIpeJeJIEHHOTO Mepuoia BPeMEHH T10CJIe 3TOro CpoKa) OyeT paccMaTpUBaTbCSl CTOPOHAMU
Kak 0e30T3bIBHAsI opepTa 1OBEpUTEIS aIBOKATY O 3aKJIIOYEHUM COTJIAleHUST O pACTOPXKEHUU
aJIBOKATCKOTO COTJIAllIeHUSI;

— Takas oepra OyneT o3HavaTh, YTO JOBEPUTEb MpeiaraeT aaiBoKaTy paCTOPIHYTh al-
BOKAaTCKOE coIIallleHWe ¢ MOMEHTA MOJIyYeHUs TOBEpUTeIeM akliernTa agBokarta (1. 1 ct. 433
'K P®D) u cuurtath 00s13aTeIbCTBA M3 aIBOKATCKOTO COTJIAIIEHUS MPeKpallleHHBIMU C 3TOTO
MomeHTa (1. 3 cT. 453 'K PD);

— akuernToMm odepThl OyIeT CUMTATHCS MUCHMO (B TOM YHMCJIE JIEKTPOHHOE — a03. 2 1. 2
cT. 434 'K PD) agBokarta JOBEPUTEIIIO O COIJIACUM PACTOPTHYTH aIBOKATCKOE COTJIAIIEHUE;

— ¢ MOMEHTa TOJlyYeHHUsI JOBEpUTEIeM aKIlelTa aiBOKaTCKOe corialieHue OyaeT cum-
TaThCsl PACTOPTHYTHIM, a 00513aTeILCTBA U3 HErO — MpeKpalleHHBIMU.

MHorna noayyartenaeM 10puandecKoil MOMOIIM OT aABOKaTa SIBJISIETCS] HE CTOPOHA aABOKAaT-
CKOTO COTJIallIeH!s, a TpeThe JKu10. YacTo Takast KapTUHA ObIBAET B YTOJOBHBIX JIeJIaX, KOrna
aJlBOKaTa MpurjallalT POJACTBEHHUKU OOBUHsIEMOro (Ioao3peBaeMoro). B atux ciydasx
aJBOKATCKOE corjalleHue NpeacTaBisieT co00ii 10roBop B MOJIb3y TpeTbero auua (cT. 430
'K P®). HyxkHO UMeTh B BUY, YTO, IO 00IlIeMY IMPaBUIy, CTOPOHBI HE BIIpaBe pacToOpraTh
TaKo¥i I0roBop 0e3 corjacus TpeTbero juia. OaqHakKo caMMM TOTOBOPOM 3TO O011Iee TPaBUIO
MOXET ObITh OTMeHeHO. ClienoBaTe/IbHO, 111 BO3MOXHOCTH peaan3aliv ONMUCAaHHOTO BhILLIE
MeXaHM3Ma PacTOPKEHUS aIBOKATCKOrO COTJIALIEHUS, 3aKJIIOUEHHOTO B MOJIb3Y TPETHETO
JIM1Ia, B JAHHOM COTJIallIeHUU HeOOXOAUMO TpOoMNrcaTh IMpaBoO CTOPOH pacTOPTHYTH ero 6e3
corjacus JIMla, B MOJb3y KOTOPOrO OHO 3aKJIIOYEHO.

3.2. BKiouenne B aJBOKATCKOE COIJANIEHHE ONIMOHA HA €r0 PacTopKeHHe

MHCcTpyMeHT, MOX0XMi1 Ha BBIIIEONMMCAHHbIN, ObLI MHCTUTYLIMOHAIM3MpoBaH B 'K PO
®enepaabHbIM 3aKOHOM OT 8 MapTa 2015 1. No 42-D3 «O BHeCeHMM U3MEHEHMIA B 4YacTh IIEPBYIO
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I'paxxnanckoro konekca Poccuiickoit denepanym». Peub naet 00 oniroHe Ha 3aKII0UeHUe
norosopa (ct. 429.2 'K P®). CyTb onilimoHa B TOM, UTO OJIHA CTOPOHA ITOCPEACTBOM Oe3-
OT3bIBHOI 0(DepThI MPEIOCTABIISIET APYTOMi CTOPOHE MPABO 3aKJIIOYUTh TOTOBOP HA YCIOBHUSIX,
MPeayCMOTPEHHBIX OMIMOHOM. [TpMMEHUTENBLHO K BOIIPOCY O PACTOP>KEHUHU aBOKATCKOTO
corJiallleHus MpeajiaraeTcs cienytoiias Moe/b OMMOHa:

— OILIMOH BKJIIOYAETCSI HEMTOCPEACTBEHHO B aIBOKATCKOE COMIallieHUe (3TO BO3MOXHO
B COOTBETCTBUH C II. 6 cT. 429.2 T'K PD);

— B CHJIy OITIIMOHA TOBEPUTEIb MOCPEICTBOM 0€30T3bIBHOM O(hepThl MPEAOCTABISET al-
BOKAaTYy MPaBO 3aKJIIOUUTh COIIAIIEHE O PACTOPKEHMH aIBOKATCKOTO COTJIAIICHMS B ClTyyae
HeyIUIaThl TOBepUTeJIeM Bo3HarpaxkiaeHus aaBokarty. I1paBuio a63. 1 1. 1 ct1. 429.2 TK PO
MO3BOJISIET B KAYECTBE YCIOBUS aKLIeTITa ONPEaessATh YCIOBUE, 3aBUCSIIEe OT BOJU OIHOM 13
CTOpOH (B JaHHOM cJTydyae HeyIuiaTa ToHOpapa);

— OIUMOH Ha 3aKJII0YEeHUE COrJIallleHUsI O pPACTOPXKEHUN aIBOKATCKOTO COTJallieHUsI
npenocrasisieTcst 6e3Bo3me3nHo (a63. 1 m. 1 ¢cT. 429.2 'K PO®);

— aK1enToM oepThl OyIET CYMTATHCS TMCHMO aIBOKaTa JOBEPUTETIO O IIPUHSITUMN O(EPTHI.
C MOMeHTa MoJlydeHUsI TOBEpUTEIeM aKllelnTa aBOKaTCKOe CorjalleHue OyaeT CUUTaThCs
PacCTOPTHYTBIM, a 00513aTe/ILCTBA U3 HETO — MPEeKpallleHHbIMMU.

3.3. 3akimoyeHne aABOKATCKOrO COIJIANIEHHS IMOJ OTMEHHUTEJIbHbIM YCJIOBHEM

Crenka cuMTaeTcsl COBEpIIEHHOM MOl OTMEHUTEIbHBIM YCIOBUEM, €CJIM CTOPOHBI ITOCTA-
BWIM MPEeKpalleHue IpaB U 00513aHHOCTE! B 3aBUCUMOCTD OT OOCTOSITEILCTBA, OTHOCUTEIBHO
KOTOPOTO HEeM3BECTHO, HACTYNUT OHO WiK HeT (1. 2 ¢T. 157 'K PD). ITpu atom ITnenym BC
P® pazbsicHmI, 4TO He 3aIpelIeHOo 3aKII0UeHUe CASIKN MOA TAKUM OTMEHUTEIbHBIM YCJI0-
BUEM, HACTYIJICHUE KOTOPOT'O 3aBUCUT OT MOBEACHUS CTOPOHBI CICIKU .

CnenoBarte/bHO, B aIBOKATCKOE COTJIallIeHe TIPaBOMEPHO BKIIIOUUTh YCJIOBHE, COTJIACHO
KOTOPOMY IpaBa 1 00s13aHHOCTH CTOPOH TPEKPAIaioTCs, B YaCTHOCTH, B CJIyyae HACTYIUICHUSI
TAKOTo OOCTOSITEILCTBA, KaK HEeYyIlaTa JOBEpUTEIeM BO3HATPaXKIEHHUS aJBOKATy B OIpeie-
JIEHHBII COTJIallIeHUEM CPOK.

JymaeTcs, 4TO BKJIFOUEHME B aBOKATCKOE COTJIAIICHUE OJHOTO U3 MePeYnCIeHHBIX
YCJIOBHI CIIOCOOHO B 3HAUUTEJIbHON CTEIIEHM HUBEJIMPOBATh PUCKM aJBOKaTa, CBSI3aHHBIC
C HeyIJIaTOl JOBEPUTEJIEM BO3HATPaXKICHMSI.

JOTI'OBOPOM 3AKOH HE IIOITIPABUTD
Tennaoui llapos, suye-npesudenm PIIA PO

Pacrop:keHue coriameHuns Ha 3aIUTY He SBJISAETCS 0€3yCI0BHBIM OCHOBAHMEM NMPEKPAIIEHUs
3aIUThI.

CyliecTByeT MO3UIIMS, YTO AIBOKAT-3AIMUTHAK MOXKET 3aKJIIOYHUTD C IOBEPUTEJIEM TAKoe CO-
IJ1alIeHne, KOTOPOE MO3BOJMT CYMTATH €r0 PACTOPTHYTHIM H 0TKA3aThCS OT MPOIOKEHHUS 3aMUThI
B CJIyyae UCTeYeHHs CPOKA COTIALIeHHS WJIM HEBbITOJIHEHHS IOBEPUTEJIEM CBOUX 00sI3aHHOCTE
CBOEBpPEMEHHO OIIAYMBATH TPY/ 3AIMMTHUKA U €ro pacxo/pl, CBI3aHHbIe ¢ 3amuToil. [To3umus,
COIJIACHO KOTOPOii pacTOp:KeHHe COTIaleHus Ha 3aIIUTY siBJsieTcs 0e3yCJI0BHBIM OCHOBAHHEM
ISl IPEKPALIeHus] 3AMUThI, 10 MHEHHIO ABTOPA CTATbH, HECOBMECTHMA C M0 IMYHO-TIPABOBBIM
XapaKTepoM 3aIUTbI U TPOTHBOPEYHUT 3aKOHY.

1. IYBJIMYHO-ITPABOBO¥ XAPAKTEP JIEATEJILHOCTH AJIBOKATA-3AIITUTHUKA
CYHIECTBEHHO OTPAHUYUBAET CBOBOAY JJOI'OBOPA HA 3AIIUTY (CT. 421 T'K P®)

Hpeme YEM aHaJIM3NPOBATL BOIIPOCHI, CBA3aHHbIC C IIPABOMOYMAMMN aABOKaTa-3alllMTHHUKA
B CUTyallM, KOorga 10BCpUTECJIb HC UCITOJIHACT O6H3&T€HBCTB&, IpEeaAyCMOTPCHHBLIC COIJIalllC-

! TTynkr 52 IMocranosnenus [Tinenyma BC P® ot 23 utonst 2015 1. Ne 25 «O mpruMeHeHUM CyIaMU HEKOTOPBIX
nostoxxeHuii pasaena I yactu nepsoii I'paxkmanckoro kogekca Poccuiickoit @eneparm»).
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HUEM 3a 3alIUTY, HEOOXOAMMO OTMETUTh, YTO OMHMUM U3 OCHOBHBIX IPUHIIUIIOB YTOJJOBHOTO
npoliecca, BbIpaXarolluX ero CyTh, SIBISIETCS MPUHIIUIT TyOJUYHOCTH.

DTOT NpUHLIMI OCHOBBIBaeTcs Ha HopMax KoHcturyuuu P®, koTopble Bo3iaraloT Ha
rocyIapcTBO 00s1I3aHHOCTh BO30YIUTh YTOJIOBHOE IIPeCieIOBaHNE B OTHOIIICHUH JIUIIA,
COBEPIIMBIIEro MPECTYIUICHUE, KaK MpaBUIO, HE3aBUCHUMO OT KeJIaHUsI TTOTePIIeBIIEro,
1 00ecTieyuThb ITpaBa v CBOOOIbI YeIOBeKa.

B nmpuHuMmne my6IMyHOCTH BhIpaXKaeTcsl CyTh YTOJIOBHOTO Mpollecca: 3aliuTa oo1ecTBa
Y TPaXAaH OT IIPECTYITHBIX TTOCSTATENIbCTB SIBJISIETCS] BAXKHOI M OTBETCTBEHHOM 0013aHHOCTHIO
rocynapcTBa 1 €ro OpraHoB, a He JIeJIOM CaMUX rpakaaH.

[Ty6uHO-1paBOBOIi XapaKTep AesITeIbHOCTY aiBOKaTa OCOOEHHO OTYETIMBO MPOSIBISIETCS
B YTOJIOBHOM CYIOTNPOU3BOJICTBE, U HE3aBUCUMO OT TOTO, YYaCTBYET 3allIMTHUK B Mpoliecce
I10 COIVIAIIEHUIO WM 110 Ha3HAYEHUIO0, €ro IeATeIbHOCTD BCeTIa HOCUT MyOJUYHO-TIPaBOBOM
XapakTep.

[Tpu3HakoB MyOGJIMYHOCTU MHOXECTBO, HO 00S13aHHOCTb aJIBOKaTa COOJII0IATh aIBOKATCKYIO
TaliHy K 9TUM IIpU3HAKaM He OTHOCUTCS, IMMOCKOJIbKY 3Ta MpodeccuoHalbHast 00513aHHOCTh
aJIBOKATOM JIOJI’KHA BBITIOJTHSITHCS 1aXKe P IpelocTaBIeHMN aOCOI0THO YaCTHOIIPABOBOIA
KOHCYJIbTaLlMU JIIOOOMY 0OpaTUBILIEMYCSI.

Apkumu nmpuMepamu ImyoJIMYHO-ITPABOBOTO XapaKTepa aliBOKATCKOM AeSITeIbHOCTHU SIB-
JISTIOTCS TIPaBO aiBOKaTa JeiCTBOBATh MMPOTUB BOJIM MOJ3AIIMTHOIO B ClTy4yae, KOraa alBoKar
yoexieH B Hutmuuu camooroBopa (moar. 2 1. 1 ct. 9 KIIDA), a Takxke npuHyXaeHue 00-
BUHSIEMOTO K peali3alluy ero CyObeKTUBHOTO ITpaBa MMETh 3alllUTHUKA, €CJIU CJIe0BaTe/ b
WJIU CY[ COUTYT, YTO OTKA3 OT 3allIMTHUKA MOXKET MPUYMHUTD BPe/l €ro 3aKOHHBIM MHTEpecaM
(ompenenenuss KC PO ot 17 oktsa6pst 2006 . Ne 424-0, ot 21 okts16ps 2008 1. Ne 488-0-0).

Koncturyumonnsiii Cyn P® (nanee — KC P®) HeomHOKpaTHO MoguepKUBa IMyOJIMIHO-
MPaBOBOI XapaKTep AesITeJIbHOCTU aBOKATOB (IocTaHOBJIeHUsI OT 23 nekadpst 1999 r. No 18-11,
oT 17 nexabpst 2015 r. Ne 33-11), Ha KOTOPBIX «BO3JIOXKEHA ITyOJIMYHas 00sI3aHHOCTh obecTie-
YMBaTh 3aIIMUTY MIpaB U CBOOOJ YeJIoBeKa U rpakIaHMHA (B TOM YKCJIe TT0 HA3HAUYEHUIO CY/IOB),
rapaHTUPYs TEM CaMbIM MPaBO KaXKIOTO Ha MoTydyeHue KBaau(UIIMpOBAaHHOMN I0pUINIECKOMN
IMOMOIIIN, YTO BbITeKaeT U3 crareii 45 (yacthb 1) u 48 Koncruryuuu PD».

YcnoBus pacTOpXXEHMsI JOrOBOpa Ha 3aIUTY OTJIMYAIOTCS OT YCJIOBUI pacTOPKEHUS
JIPYTUX TPaKIaHCKO-TMTPaBOBBIX TOTOBOPOB, BKJIIOUASI JOTOBOPHI Ha OKa3aHME MHBIX BUIOB
IOPUANYECKOM MOMOILM, U 3TU OTJIMYMS OOYCIOBJIEHbI MMyOJIUYHO-TIPABOBBIM XapaKTEpOM
NesITeIbHOCTU alBOKaTa-3allMTHUKA.

2. HE BCET'JA CBBIBAIOTCA MEYTBI AIBOKATA IMETDb TOJIBKO
IINIATEXKECIIOCOBHBIX KIMEHTOB, HO JJIA 3AHIMTHUKA OTO HE JOJIZKHO BbITH
IMOBOJOM ITPEKPATUTD ALIUTY

2.1. Bepxosnsriit Cyn PO (manee — BC P®) B mocranosnenuu [1nenyma ot 30 utonst 2015 r.
Ne 29 «O npakTuke nMpuMeHeHUsI cydaMy 3aKOHOJATeIbCTBa, 00eCIeurBaloIIero IpaBo Ha
3allIMTY B YTOJJOBHOM CYAOITPOM3BOACTBe» (1. 13) ykasall, 4To 3asiBJiecHue OOBUHSIEMOTro 00
OTKa3e OT 3alllUTHUKA BBUIY OTCYTCTBMSI CPEACTB Ha OTJIaTy YCIYT alBoKaTa He MOXET pac-
LIEHMBAThCS KaK OTKa3 OT MOMOIIY 3allIMTHUKA, TpeaycMoTpeHHBbIH cT. 52 YIIK P®.

Ecau o6BuHSIeMblit (1T0g03peBaeMblit) 0TKa3ajcs OT 3allMTHUKA BBUAY OTCYTCTBUSI CPEICTB
Ha OIuIaTy ero Tpyna, 103HaBaTesb, CJieqoBaTelb WM CYA B COOTBETCTBMU ¢ 4. 5 ¢T. 50 YIIK
P® 06s3aHbI 00eCIIeYnTh €ro 3allIMTHUKOM 3a CYeT CPeACTB (heaepaabHOro 0romkera (Ha-
npumep, cM. ITocranoBnenue Ilpesnanyma Bonoroackoro obnactHoro cyna ot 20 ¢peBpans
19951. // BBC P®. 1995. Ne 9).

YnoBneTBopsisi IpochOy 00BUHSIEMOTO (I1003pEBaEMOr0) 00ECIIeUYUTh €My 3allIMTHUKA 10
HAa3HAYEHUIO, O3HABATEIb, CJIEA0BATEIb WU CYII TOJDKEH OOPATUTBCS B 3IBOKATCKYIO TajIaTy
10 OCHOBHOMY MECTY MPOBEIECHMS ITPOLECCYabHbIX NIEMCTBUIA, K aIBOKAT MO HA3HAYEHUIO
MOXET OBITh BbIIEJIEH TOJIbKO B COOTBETCTBUM C MOPSIAKOM, YCTaHOBJIEHHBIM COBETOM aji-
BOKATCKOI IMajaThl, YJIEHOM KOTOPOIi OH SIBJISIETCSI.

25



IMonararo moJjie3HBIM IIPU3HATh, YTO aJBOKAT, IIPUHSIBIINNA ITOpyYeHNE HA 3aLIUTY 110
HazHauyeHMIo B cyobekTe Denepaliny, Ha TEpPUTOPUN KOTOPOTO PACIIOIOKEHO aTBOKATCKOE
o0pa3oBaHUE, TJ1€ OH OCYIIECTBIISIET aABOKATCKYIO NeSITEIbHOCTh, 00s13aH 1151 IPOU3BOJACTBA
MPOLIECCYaIbHOTO IEMCTBUS BhIEXaTh Ha TEPPUTOPUIO Apyroro cyobekTa Memepaiin TOJIbKO
MpHU YCJIOBUM OIUIATHI U3 (peepaibHOTO OI0IKeTa KOMaHIMPOBOYHBIX PACXOAO0B (BKIIIOUAs
pacxoabl MO MPOe3ay U HaliMy XXMJIOTO MOMEIIEeHMs) IO CTaBKaM HE HUXXKE YCTAaHOBJIEHHBIX
JUJISI TOCYIapCTBEHHbBIX CIYKAIllMX Y BbIJaUYM aBaHCaA Ha 3TU PACXOJbI.

2.2. HekoTophble aBTOpbl yCMaTPUBAIOT, UTO 00S13aHHOCTD 3alllMTHUKA T10 COTJIAlIEHUIO
MPOJOJIKATh 3aIUTY 10 O0eCnedyeHUs 3allMTHUKA [0 Ha3HAYEHMIO HapylllaeT KOHCTUTYLIMOH -
HbIe MTpaBa aJiBOKaTa Ha TPy, B YaCTHOCTU HAapyLIAIOTCsl 3alPEeThl HA MPUHYAUTEIbHbIN TPy
Y Ha MpaBo KaxJI0ro Ha BO3HArpaxkaeHue 3a Tpya 0e3 KaKoi ObI TO HY ObLIO AUCKPUMUHALIMU
U He HUXKE YCTaHOBJIEHHOTO (pefepaibHbIM 3aKOHOM MMHUMAaJILHOIO pa3Mepa OILIaThl Tpyaa
(1. 2 u 3 cr. 37 KoHcturynumu P®).

Takue yTBepKaeHUS TIPEACTABIISIIOTCSI HEKOPPEKTHBIMU. AIBOKAThl KaK CaMO3aHSIThIe
rpaxkaaHe TPYASTCS UCKIIIOUUTEIbHO JOOPOBOJILHO U BOJIbHBI CAMU BEIOMpPATh CTENIEHb MHTEH-
CHUBHOCTHU CBoero Tpyaa. YTo KacaeTcst BOZHarpaxkKaeHus1 3a Tpy/, HeJb3sl CYUMTaTh AUCKPUMU--
HallMei aaBoKaTa To, YTO IOBepUTEeIb UCTPATUII Ha alBOKATa BCE CBOM COEPEeXEeHUS U OOJIbIIIe
eMy HeueM TuiaTuTh. [IpaBo Ha oriaTy Tpyaa He HUxKe MMHUMAaJIbHOTO pa3Mepa OIUIaThl Tpyaa
MPpeaoCTaBIeHO TOJIbKO HaeMHBIM paOOTHUKAM, KAKOBBIMU aBOKAThI HE SIBJISIIOTCSI.

3amuTy Mo Ha3HA4YEHUIO C OTIJIaTol B pa3Mepe, yctaHoBlIeHHOM [IpaBurtenbctBomM PD,
HeJb3s1 CUMTaTh OecIIaTHOM, CKOJIb Obl MU3epHa OHa He Obuia. ITonoOHas orata B pa3me-
pax, YCTaHOBJIEHHBIX YITOJJHOMOYEHHBIMU IOCYIapCTBEHHBIMU OpTaHaMM, TIPEeIyCMOTpEHa
4. 1 cT. 424 T'K PO.

3. JOTr'OBOP HA 3AIIUTY HE ABJAETCA JOIOBOPOM INIOPYYEHUA

B ®denepanbaom 3akoHe ot 31 Masg 2002 r. Ne 63-P3 «O06 agBOKaTCKOM AeATEIbHOCTH
u anBokatype B Poccuiickoii @enepaumn» (najiee — 3aKoH 00 agBOKaType) yKa3aHO, UTO
comIaleHre MeXIy aafBOKaTOM U JOBEpUTEIeM MpeacTaBiIsieT CO00 rpaxk 1aHCKO-TIpaBOBOM
JIOTOBOP.

B 3aximouenun IpaBoBoro ynpasnenus Annaparta ['ocaymel ot 11 uionst 2003 r. 110 3aKo-
HOIIPOEKTY O BHECEHUM U3MEHEHMIA U TOMOJIHEeHUI B 3aKOH 00 agBoKaType I10 pe3yJbraTaM
MpaBOBOI SKCHEPTU3BI 3TOT0 3aKOHOMPOEKTa, B YaCTHOCTU, CKa3aHO, UTO «00bEM IOpUAU-
YeCKOI IMTOMOIIM, OKa3bIBa€MOI alBOKATOM, 3HAUUTEJIbHO OOJIbIIIE, YeM I0pUAnYecKue Aeii-
CTBUSI, COCTABJISIIOLIME TIPEAMET JOroBOpa MopyyeHus: (HalmpuMep, YCTHYIO KOHCYJIbTallUIO
WJIM COCTaBJIEHUE MPOEKTa 3asiBJICHUS BPSII JIM MOXKHO OTHECTHU K IOPUANYECKUM IEHUCTBUSIM
B 3HaueHUU HOpM cTaTthk 971 'K PO <. .>)».

KC P® B nocranosieHuu ot 23 ssuBapst 2007 r. No 1-1T (11. 3.2) roBopuT, 4TO 1opuandecKast
TOMOIIIb aIBOKATOB SIBJISIETCSI BUIOM YCJIYT, OKazaHue KOTopbIX peryaupyercs ri. 39 'K PO
«Bo3mesgHoe oka3zaHue yciiyr». OnHako, 1o HalleMy MHEHMUIO, 3TO YTBEPXKISHUE OIIUOOUHO.
VYkazaHue Ha KOHKPETHBI BU JOTOBOPA aIBOKATa C IOBEpUTEJIEM CTaI0 Obl HEOTIpaBIaHHbBIM
orpaHUYeHHUeM CBOOOIbI 1OroBopa, rpeaycmoTpeHHol cT. 421 'K PO.

Cratbsa 49 YITIK P® B 4. 1 ycTaHaBIMBAET, YTO 3aIIUTHUK — JINIIO, OCYILIECTBIISTIONIEE «3a-
LIUTY TIpaB U UHTEPECOB ITOJ03PEBAEMbIX 1 OOBUHSIEMBbIX M OKa3bIBAIOIIEE UM IOPUINYECKYIO
MOMOIIb ITPU TTPOU3BOJCTBE MO YTOJOBHOMY JETY».

DTO onpeaeeHUe Co BCel 0UEBUIHOCTHIO CBUAETEIbCTBYET, YTO JOTOBOP HA 3aILUATY
SIBJISIETCSI CMEILLIAHHBIM IOTOBOPOM — HEITOCPEACTBEHHO Ha 3alllMTy U Ha OKa3aHWe I0pUIn-
yeckoil momoliu. OH coOaepKUT 2JIEMEHTHI JOTOBOPOB HAa OKa3aHUE YCIIyT, MOPYyYEeHUsI, HA
BBINTOJIHEHWE HAYYHO-UCCIIeN0BAaTEIbCKUX padoT, areHTCKOI0 JOroBOpa U Mmp.

4. 1OTOBOP HA 3AHINUTY HE JOJKEH ITPOTUBOPEUYNTD 3AKOHY

4.1. TK PO Bu. 1 cT. 422 npenycMatpuBaeT: «/J1oroBop 10JIKEH COOTBETCTBOBATh 00513a-
TEJbHBIM [JIJIS1 CTOPOH IpaBUJIaM, YCTAHOBJICHHBIM 3aKOHOM M MHBIMM ITPABOBBIMU aKTaMU
(MMMepaTUBHBIM HOPMaM), IEHCTBYIOIIMM B MOMEHT €TI0 3aKJTIOUEHUST».

26



3akoHomarenb B cT. 49 YIIK P® u cr. 6 3akoHa 00 agBoKaType yCTaHOBUII MUMITIEPATUBHYIO
HOPMY O TOM, YTO aJBOKAT He BIIPaBe OTKA3aThCsl OT IMPUHSITONU Ha ce0sl 3alUThI, TIO3TOMY
JIOTOBOP HE JOJKEH MPOTUBOPEYUTh 3aKOHY U COJIEpKAaTh HOPMBI, TOITyCKaIOIIue TaKoM
oTkas (4. 1 ct. 422 'K PD).

4.2. [IpyuHuMast mopydyeHUe Ha 3aILIUATY, AABOKAT JOJIKEH BBIMOJHATh QYHKIIMY 3a-
IUTHUKA HA OPOTSIKEHUU OJHOM UM HECKOJbKUX CTaAWI CyIONpoOn3BoaACTBa (1100
B 000CO0JIEHHBIX 1 (DaKyJbTaTUBHBIX CYI€OHBIX IIpoLeaypax, 03 NPUHSITUS NOPYYEeHUSI
Ha 3allUTY B COOTBETCTBYIOLIEI CTaAUM CYIOIIPOU3BOACTBA), YKa3aHHBIX B COrJIallleHUU
U oprepe.

CnenoBareyibHO, BKIIOYEHHUE B IPAXIAHCKO-IIPaBOBOI TOrOBOP Ha 3allITy IPaBOMOYMIA
CTOPOH Ha €ro JOCPOYHOE PACTOPKEHUE TAKXKe SIBJISIETCSI HE3aKOHHBIM.

4.3. 3aKkoH 00 amBoKaType IJIaCUT, YTO PACTOPXKEHUE COTJIAleHUS 3a 3allUTY PeryjaupyeTcs
I'K PO ¢ uzbsiTusiMu, npeaycMOTpeHHBIMI 3aKOHOM 00 aaBokaTtype (1. 2 cT. 25).

TakuMu U3BITUSIMU JJISI pACTOPKEHUSI COTIAIICHUST Ha 3alIUTY SBJISTIOTCS HOPMBI O TOM,
YTO aIBOKAT HE BIIPAaBe OTKA3aThCs OT MIPUHSATOMN Ha ceOs 3amThI (TToAI. 6 11. 4 CT. 6) 1 9TO
MOJIHOMOYMS afBOKaTa-3allMTHUKA PErJIAMEHTUPYIOTCSI COOTBETCTBYIOLLIMM MPOLECCyaIbHBIM
3aKOHOIATEILCTBOM (11. 1 CT. 6).

VIIK P®, B cBOIO 0Uepenb, ycTaHABJIMBAET, YTO aABOKAT HE BIIPaBe OTKAa3aThCs OT TIPU-
HATOM Ha ce0s1 3alUThI ITOJ03PEBAEMOT0, 00BUHsIEMOTO (11. 7 cT. 49), KpoMme ciiydaeB, Koraa
MMeEIOTCSI OCHOBaHUS y1s1 oTBoAa 3amnTHUKA (cT. 72 YIIK P®) u koTophle pa3pemaloTcs
B MOpsiAKe, ycTaHOBIeHHOM 4. 1 ¢T. 69 YIIK P®, u ciayyaeB oTKasza MoA3alMTHOTO OT 3a-
ILIMTHUKA, KOTOPhIE OYIyT paCCMOTPEHBI Jajiee.

4.4. Hopmel 'K P® takke moarBepKaar0T HEBO3MOXHOCTb OTKAa3a OT 3alllUTHI:

— B OJIHOCTOPOHHEM IOPSIAKE PACTOPKEHUE TOTOBOPa BO3MOXKHO TOJBKO MO PEIIEHUIO
cyna (4. 2 cr. 450 'K P®), 3a uckioueHreM ciaydyaeB, KOraa 3aKOH MPeIOCTaBIsIeT CTOPOHE
JIOTOBOpa MPaBo Ha OAHOCTOPOHHMI 0TKa3 oT gorosopa (4. 1 ct. 450.1 'K PD);

— TIO COTJIAIICHUIO CTOPOH M3MEHEHME U PACTOPXKEHIE TI0rOBOPa BO3MOXKHBI, €CJIM MHOE
He npenycMoTpeHo 3aKoHOM (4. 1 ¢T. 450 'K P®). B Hamiem ciyyae pacTop:keHHe JOToBOpa
3ampelieHo HOPMO 3aKOHA O TOM, YTO aJBOKAT He BIIpaBe OTKA3aThCs OT 3allUTHI (CT. 49
YIIK P® u ct. 6 3akoHa 00 agBoKaType).

Kcratu, . 2 cT. 453 'K PD, Ha KOTOPHBIN CCHIJIAIOTCS CTOPOHHUKHU UIEW BCEMOTYIIIECTBA
rpaxkIaHCKO-TIpaBOBOTrO JI0TOBOpa, mpeTepriea udaMeHeHus1. PaHee oH (popmynupoBaics
CJeAyIOIIMM 00pa3oM: «IIpU PaCTOPXKEHUU TOroBOpa 00s13aTeIbCTBA CTOPOH MPEeKPaIaloTCsI»,
onHako B 2015 r. aToT nyHKT ponoygHeH (PenepanbHblii 3aKoH OT 8§ MapTta 2015 r. Ne 42-
®3) u Tenepb YyCTaHABIMUBAET, UTO «IIPU PACTOPKEHUU JOroBopa 00s13aTeIbCTBA CTOPOH
NpeKpallaTcs, eCIM MHOE HE MPEAyCMOTPEHO 3aKOHOM, TOTOBOPOM WJIM HE BBITEKAET
13 cyiuiecTBa oo0s13arenbeTBa». Yto Kacaerca no3unuii BC PO, BAC P® B oTHo1meHUN
npuMeHeHud 4. 2 ¢T. 453 'K P®, 10 oHM BbICKA3aHBI 10 MPOIUIOTOJHUX U3MEHEHUI 3TOM
HOPMBI.

5. ATBOKAT HE BITPABE OTKA3ATBHCS OT 3AIIUTEI, HO TTOJ3AIIIMTHBIN BITPABE
OTKA3ATHCS OT 3AIIMTHUKA (CT. 52 VIIK P®)

5.1. OTKa3 oT 3alIMTHUKA BIIMCBHIBAECTCS B IPaXKIaHCKO-IIPaBOBOE PEryJIMpOBaHUE I0TO-
BopoB. Tak, ct. 450.1 'K P®, kotopas BBeneHa B 2015 r. (DenepanbHblil 3aKOH OT 8§ MapTa
2015 r. Ne 42-dD3), ycTaHaBAMBAET, YTO 3aKOH MOXET IIPEJOCTaBUTh CTOPOHE IOTOBOpa
MpaBO Ha OTHOCTOPOHHMIA OTKAa3 OT JOTOBOPa, HO TIPU OCYIIECTBICHUH 3TOTO TpaBa CTOPOHA
JIOJDKHA IeICTBOBATh JOOPOCOBECTHO M pa3yMHO B Ipeaeiax, MpeayCMOTPEHHBIX 3aKOHOM
(4. 1 m4ct.450.1 TK PD).

[TpyMeHUTENBHO K JOTOBOPY Ha 3allIMTY 3TO U €CTh IIPaBO MOA3aIIMTHOTO Ha OTKa3 OT
samuTHUKA (4. 1 cT. 52 YIIK P®). Ho manee B 4. 1 c1. 450.1 'K P® roBopuTcsi, 4T0 10TOBOP
MpeKpaniaeTcs ¢ MOMEHTA MOJyYeHUS YBeIOMIICHUS 00 O0TKa3e, eCJIM MHOE He MPEeayCMOTPEHO
3aKOHOM. A 3aKOH yCTaHaBJIMBAET, YTO OTKA3 OT 3alllMTHUKA He 00g3aTesIeH IJIs Jo3HaBaTes,
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caenoBatens u cyaa (4. 2 ¢r. 52 YIIK P®D) u uMeHHO OHM JOJIKHBI OLIEHUBATh T0OPOCOBECT-
HOCTb M Pa3yMHOCTb OTKa3a OT 3alllUTHUKA.

Bo3MoxkHBI 1Ba BapraHTa 0TKa3a OT 3alllMTHUKA: OTKAa3 OT KOHKPETHOIrO 3alllMTHUKA
1 OTKa3 OT JII0OOro 3alMTHUKA BOOOI11IE. B JII060M ciiyyae 0TKa3 OT 3allMTHUKA TOTTYCKAETCs
TOJIBKO MO MHULIMATUBE OOBUHSIEMOTO (MTOA03PEBAEMOT0).

5.2. OTKa3 0T KOHKPETHOTO 3allIMTHMKA BO3MOXEH IO YBaXKUTEIbHOM MPUYMHE, B YACTHOCTHU:

— TIpu OOHApy:KeHUM yKa3aHHBIX B CT. 72 YIIK P® 006CcTOATEIBCTB, MCKITIOUAIOIINX
yuactue 3amuTHuKa B aene (onpeneneHue KC PD ot 21 okTaops 2008 1. Ne 488-0-0, ot
17 nexa6pst 2009 1. Ne 1622-0-0, ot 29 mast 2012 1. Ne 1014-0);

— TIIpU HApYILICHUU 3aIUTHUKOM 00SI3aHHOCTE, IePEeYNCIICHHBIX B CT. 6 1 7 3aKoHa 00
anBokarype (ornpeneneHre KC P® ot 21 oktsa6pst 2008 1. Ne 488-0-0, ot 17 nexabpst 2009 r.
Ne 1622-0-0, ot 29 mas1 2012 1. Ne 1014-0);

— TIpM HU3KOM KBanudukauum 3amuTtHrKa (onpeneneHue KC PO ot 29 masg 2012 1.
Ne 1014-0);

— TIpM HECOIVIAaCUU C 3aHSITON 3allIMTHUKOM To3uliueit o aeny (onpenenenue KC PO
oT 29 mas1 2012 1. Ne 1014-0).

[Tpu 5TOM 00BUMHSIEMBII (TTOJ03PEBAEMBIIi) OTKA3bIBA€TCSI HE OT JI0OOT0 3alIMTHUKA BO-
00l1Ie, a OT KOHKPETHOIO U XejlaeT NPUIJIAaCUTh IPYTOoro 3allMTHUKA T10 COTJIAlleHUIO WU
MPOCUT 00eCTIeYNTh MY JIPYroro 3alluTHUKA MO0 Ha3HAUYEHMUIO.

JlaHHas1 cTaThs MOCBSIIEHA BOOPOCAM 3allMThl O COrJIallIEeHUIO, TO3TOMY He OyneM
YIJIYOJISITBCS B BOIPOCHI MPEeKpalleHUs 3alUThI 110 HAa3HAYEHUIO.

OTMETUM JIUIIb, YTO B CJIy4yae, KOrja NoA3alllMTHBINM XOUeT 3aMEHUTh 3alllMTHUKA 110
COTJIallIeHUI0, OH BIIPaBe MPUTJACUTh APYTOTO aJBOKaTa Mo COTJIAllIeHUIO, a €CJIU MOocIe
BXOXKIEHHWSI BTOPOTO aiBOKATa B MPOLIECC MEPBOT0 aJBOKaTa J103HABATE b, CJIeI0BATE]Ib WU
CyIl He OCBOOOXIAIOT OT y4acTHUs B Ipoliecce, TO, M0 HallleMy MHEHUIO, OH BIIpaBe MpeKpa-
TUTH 3aIUTY Y MOKUHYTh MECTO IIPOBEACHMUS TIPOLECCyaabHOIO NeHCTBUSI, TOCKOIbKY 3TO
HE HApYLIMUT MpaBO OOBUHSIEMOTO (IT0103pEeBAEMOr0) Ha 3alLUTY.

5.3. OT1Ka3 oT J11000ro 3alUTHUKA BOOOIIEe HEKOTOPHIE aBTOPHI ASJISIT Ha OTKA3 B clIydae,
npexycMorpeHHOM M. 1 4. 1 c1. 51 YIIK P®, korga yyactue 3alliMTHUKA B TIpoliecce 00s13a-
TeJIbHO, €CJIM OOBUHSIEMbIN (ITOA03peBaeMbIii) OT HErO He OTKa3aJjcsl, 1 Ha OTKa3 B CJIydasix,
npeaycMoTpeHHBIX 1T. 2—8 4. 1 ¢T. 51 YIIK PO®.

ITprMeHnTENBHO K ClTydasgM, mpeaycMoTpeHHBIM 11. 2—8 4. 1 ¢T. 51 YIIK P®, 3111 aBTOpHI
roJjiaraloT, 4To J03HaBaTelb, CJeJ0BaTe b WU CY/ HE BIIpaBe YAOBJIETBOPUTH 3asiBJICHHE 00
OTKa3e OT 3alllMTHUKA.

Onnako Benyine yuyeHnle, a Takke KC P® momararor nHauve.

Taxk, nokTopa IopUINYECKUX HayK, Tpodeccopa, 3aciayKeHHble 1opuctel PO U. JI. Ile-
TpyxuH, A. B. CMUpHOB U Ipyrue ydyeHble MoJiaraloT, YTo MPUHSITHAE PEIIeHUs O «IIPUHYIN-
TEJbHOM» 3alMTe B ClIydasiX, TpeaycMoTpeHHbIX . 2—7 4. 1 ¢1. 51 YIIK P®, — «mipaBo, a He
00513aHHOCTb cliefoBaTess (I03HaBaTesNs)... U cyaa» .

MMmeHHO Takas mpakThKa MpaBonpuMeHeHus cyuecTBoBaia 1o 2001 r. Hanpumep,
B KommenTapuu K YITK PCOCP 2000 r. pekomeHaoBasoch cienywoliiee: «[Ipu otkaze ot
3alllMTHUKA B CIy4yasiX, KOrja ydacTue 3alllMTHUKA 110 3aKOHY SIBJISIETCSI 00s13aTeIbHBIM,
0COOEHHO TIIATEJIbHO CAeAyeT BhISICHATh MIPUUYMHBI 0TKa3a. Eciiu oTKa3 He mpuHUMAETCs, TO
BBIHOCUTCSI COOTBETCTBYIOLLIEE TTIOCTAHOBJIEHUE JIU0O0 omnpeae/ieHUe ¢ yKazaHueM, 1o KaKoi
MPUYMHE OTKA3 OT 3allIMTHUKA HE MOXET ObITb TTPUHSIT»?.

Koncrurynmonnsiii Cyn PO HeonnokpatHo pasbsacHsI (onpenenenus KC PO ot 17 ok-
Ts10pst 2006 1. Ne 424-0, ot 21 okts6pst 2008 . Ne 488-0-0, o1 17 nekadbpst 2009 r. No 1622-
0-0, ot 20 okTts16ps1 2011 r. Ne 1426-0-0, ot 29 mas 2012 r. Ne 1014-0), yTo npUHYKIAEHNE

' Iempyxun U. JI. Kommenrapuii K YIIK P® / ots. pen. [. H. Kozaxk, E. b. Musynnna. M.: FOpucTts,
2002. C. 170; Cmupnos A. B., Kaaunosckuii K. b. KommeHTapuii K YTo10BHO-TIpoliecCyalbHOMY Konekey PD:
ITocrateitnsrii... 2004. C. 171.

2 TIyHkT 6 KoMmMeHTapus K ctatbe 50 // KommenTtapuit k YIIK PCOCP / on pea. JI. H. Bamikarosa,
Bb. T. besnenkuna, C. B. boponuHa u np.; otB. pea. . JI. [lerpyxun. M.: [1pocmexr, 2000.
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00BMHSAEMOTO (ITOI03PEBAEMOTI0) K peaiu3aliui €ro CyObeKTUBHOTIO ITpaBa BOIPEKU €0 BOJIE
HegonmycTuMo. [1ob30BaThCss MOMOIIBIO 3aIIUTHUKA — 3TO MPABO, a HE 00513aHHOCTh OOBU-
HsieMoro (mMoa03peBaeMoro), Io3ToMy Ha JIl0OOM 3Tarle IMIPOMU3BOACTBA I10 JeJIy OH MOXET
OTKa3aThCsl OT 3allUTHUKA.

Taxkoii oTKa3, eciau OH SBJISIETCS CBOOOIHBIM U TOOPOBOJIbLHBIM BOJIEU3bSIBJICHUEM U HET
MPUYKH IS TIPU3HAHUSI TAKOTO OTKAa3a BHIHYKICHHBIM 1 TPUUYMHSIIOIINM BpeJl €r0 3aKOHHBIM
WHTEepecaM, J0JIKEH ObITh 00s13aTeIbHBIM JIJISI JIM1IA, OCYILIECTBIISIIOLIErO MTPOU3BOACTBO I10 ACIy.

KitoueBbIM B pa3peliieHuU 3asiBaeHUsI 00 0TKa3e 0OBUHSIEMOTO (IT0103peBaeMOro) ot
3allMTHUKA JOJKHO OBITh BhIICHeHUE 110 TepMuHojiorun KC PP — He saBasieTcs M 0TKa3
BBIHY>KICHHBIM U IPUUYMHSIIOLIMM BpeJ €ro 3aKOHHBIM MHTepecaM, a 1o TepmuHoioruu 'K
P® — neiicTByeT 11 OH JOOPOCOBECTHO M Pa3yMHO.

Oco0eHHO TIIATEJILHO B OLIEHKE JOOPOBOJIBLHOCTH, BO3MOXHOTO IIPUYMHEHUS Bpea,
JOOPOCOBECTHOCTU U pa3yMHOCTH CJIeAyeT MOAXOAUTh ITPU OTKa3e OT 3alllMTHUKA B CIIydasixX,
yKazaHHBIX B 1I. 2—8 4. 1 cT. 51 YIIK P®.

6. Kak ObITb 3alIMTHUKY, €CJIA JJO3HABATEJIb, CJIEI0BATE]Ib UJIM CYJl OTKJIOHWJI 3asBJICHUE
00 oTKa3e 3alllMTHHKA, HO B CBOEM IIPOIIECCYaIbHOM PELIEHUU He MPpUBeJ yOeIUTEIbHbBIX
000CHOBaHMIi TOTO, YTO OTKA3 SIBJISIETCSI BHIHYKIE€HHBIM, TIPUYNHSIET Bpel 3aKOHHBIM UHTE-
pecaM MNoA3alIUTHOTO WJIM OH AEUCTBYET HETOOPOCOBECTHO M HEPA3yMHO?

[TockonbKy pemenuss KC PD o6s13aTeIbHBI 17151 BCEX M TTO3TOMY MMEIOT CHITY 3aKOHa (CT. 6
®denepalbHOTO KOHCTUTYIIMOHHOTO 3akoHa OT 21 urost 1994 r. Ne 1-PK3 «O KoHcTutym-
onHoM Cyne Poccuiickoit denepatini»), MOXHO TOMYCTUTh, YTO TIPU OTKa3e OOBUHSIEMOTO
(rMmomo3peBaeMoro) OoT 3alllMTHUKA, JaXe B CIy4YasiX, MpeayCMOTPEHHBIX 1. 2—8 4. 1 cT. 51
VIIK P®, ecniut Takoit oTKa3 OTKJIOHEH 0e3 yOemnuTeTbHBIX 000CHOBAHWI, 3aIIIUTHUK BITPABE,
ccbnasich Ha no3uumio KC P®, 3asBUTH 0 HEBO3MOXHOCTH MPOIOJIKEHUS 3aIUTHI TPOTUB
BOJIM MOA3AILUTHOTO, IPEKPATUTh 3aILUTY U IIOKMHYTh MECTO MPOBEAEHUS TPOLIECCYaTbHOIO
JIECTBUS.

Takast pekoMeHaalMsl B HACTOSIIIEe BpeMsl MOXKET IMoKa3aThCsl paauKalbHOM, U BMECTO
HEee MOXHO IPEeAOCTaBUTh 3aIIMTHUKY ITpaBo 00paTUThCsl B COBET alBOKATCKOM IajaThl,
YJICHOM KOTOPOIi OH SIBJISIETCS, 32 pa3bsICHEHUEM, BIIPaBe JIM OH B CJOXKUBILEHCS CIOXHOMN
3TUYECKON cUTyallMy MpeKpatuTh 3aluTy. Eciin CoBeT nmajiatsl IpU3HAET MO3ULIKIO aiBOKaTa
B KOHKPETHOM CUTyallMd 00OCHOBAHHOM, a IPpUHYXIeHUEe 00OBUHSIEMOro (IT0A03peBaeMOoro)
K peaju3aliiy ero CyObeKTUBHBIX ITPaB IyTeM HaBsI3bIBaHUSI MOA3aIMTHOMY 3alllUTHUKA, OT
KOTOPOTO TOT OTKa3bIBaeTCsl, HEAOMYCTUMbIM, 3allIUTHUK BIIpaBe JeliCTBOBATh B COOTBETCTBUU
C TOJIyYEHHBIM Pa3bsICHEHUEM.

Ecnu B anBokaType Bo300J1afgaeT Mo3ULMs O JOIMMYCTUMOCTH B I'paxk1aHCKO-PaBOBOM
JIOrOBOpE Ha 3alllUTYy MpeaycMaTpUBaTh YCIOBUSI €ro pacTopxKeHUs (IpeKpalueHus, u3Me-
HEHWsI), IPOTHUBOpeYallle 3aKOHY 1 JTOIyCKalolnue BO3MOXHOCTb MpeKpallaTh 3allUTy
IyTeM PacTOPXKEHMSI TAKOTO IOTOBOpa aJIBOKATOM WJIU JOBEPUTENIEM, KOTOPbIil He SIBISIETCS
HOA3AIUTHBIM, 3TO MPUBEAET K BCIJIECKY TBOPUYECKOM aKTUBHOCTHU KOJUIET B COUMHEHUU
caMbIX pa3HOOOPa3HbIX TEKCTOB JOITOBOPOB Ha 3allIUTY, HallpaBJIE€HHbBIX HA HEOCHOBATEIb-
HBII 0TKAa3 OT 3alLUThI, U OyIeT BOCIIPUHSTO J03HABATEISIMU, CJICIOBATEISIMU U CYIbSIMU He
TOJIbKO KaK pa3HOBUIHOCTb 3J10YIOTPeOIEHUSI TpaBaMM 3alllMTHUKA, HO U KaK HapyllIeHUe
JNEWCTBYIOILIETO 3aKOHOIATeIbCTBA.

PEKOMEHJAILIMU ATBOKATAM B CIIYYAE «JIBOVHOW 3AIIIUTHI»
Kak n30exxkaTh HapyleHHus IPaBa HA 3AIUTY JIMIA MyTeM HABSI3bIBAHUS €My IIOMOIIIH
HA3HAYEHHOT0 3aIMTHUKA

Tpybeurxoit Hukuma, euye-npesudenm Adeokamckoii nasamor Cmagpononsbckoeo Kpas
https://www.advgazeta.ru/mneniya/rekomendatsii-advokatam-v-sluchae-dvoynoy-zashchity/

O3HaKOMMBIIMCH CO CTaTbeil Kosuiern EBrenns 3a0yru «AnroputM aeicTBuii B cirydae “1Boii-
HOI1 3a1UTHI”», TIOJTHOCTBIO TTOJIEPKMBAIO BBICKa3aHHOE UM MHEHIE O HEOOXOIMMOCTH PeKO-
MEHIALIMI IO 3TOMY BOIIPOCY.
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Taxk yX moJiydnioch, UTO B HACTOSIIIIEE BpeMsl 51 3aHUMAaIOCh MOATOTOBKOM peKOMeHaa-
LU perMoHaJbHOIO YPOBHSI (Ha OCHOBE COOTBETCTBYIOLIECH TUCIUILIMHAPHON MPAKTUKM)
0 CTaHAapTax IeCTBUIA 3allIMTHUKA [0 HA3HAYEHUIO MIPU BCTYILUIEHUHU B I€J10, B TOM YHUCIIE
MpY BOBHUKHOBEHUU HEKOTOPBIX CJIOXKHBIX OTUYECKUX CUTyaluid. [laHHbIe peKOMEHIAluHU,
0e3yCI0OBHO, HE MOTYT OOOMTU BHUMAaHUEM TeMY «IBOMHOM 3alIUThI». OTpagHo, 4YTO pa3pado-
TaHHbIE KoJuteroi (B pamkax «IIpaxckoro kiyb6a») peKOMEHIalUY B TOM WJIM UHOM CTENEHU
KOppEeJIMPYIOT C MOMMM HapaOOTKaMu. 3HAYUT, paboTass aBTOHOMHO, Mbl, OAHAKO, MBICJTUM
B OJJHOM HampaBjieHUM. JIlymaro, BO3BMOXHO O0ObeAMHEHUE YCUTUIA.

Heo6xonuMocTh 60j1ee moapoOHO periaMeHTauuu AesITeIbHOCTU 3alllMTHUKOB M0 Ha-
3HAYCHUIO

AIBOKATCKOE COOOIIECTBO B 1IEJIOM MoaAepkajio mpoekT KoHuenuuu peryimpoBaHust
pbIHKa MPpOo(heCCUOHATbHON IOPUANYECKOM TTOMOIIM, MOATOTOBIEHHbIH MUHUCTEPCTBOM
octuu PO.

Kaxk nocnegoBaTe/bHO yKa3bIBalOT aBTOPbI MpoekTa KoHuenuuu, ee MpuHITUE 00bSIC-
HSIETCSI HEOOXOAMMOCTBIO MOBBIIIEHUST KaueCTBa MPEA0CTaBAeHUS KBATU(ULIMPOBAHHOMN
IOPUANYECKON TTOMOIIM 1 HaJIeXKalllero o0ecrneyeHusi KOHCTUTYLIMOHHOTO MpaBa IrpaXkaaH
Ha ToJlydeHue Takoi momoinu. 3agadyamMu KoHLenuuuy siBJISIFOTCS B TOM YKCJIE CO3IaHue Ha
OCHOBE aIBOKATYpPhl CUCTEMBbI ITPO(heCCUOHAILHOMI MPaBOBOM MOMOILY, OTBeYalolIeid 0011e-
MPU3HAHHBIM MEXIYHAPOAHBLIM CTaHAapTaM, U (hOPMUPOBAHUE YCIOBUM JISI UHTErpallun
WHCTUTYLIMOHAJILHOM Cpelibl aIBOKATyphl B MUPOBOE MTPABOBOE MTPOCTPAHCTBO.

ITpu Taknx 00GCTOSATENBCTBAX €llie 0oJiee OYeBUIHA 0c0bast poJib aABOKATYpPhI B 00ecIie-
YeHMH MpaBa Ha 3alIUTY B yTOJOBHOM cynonpou3BoacTse. [TyoanyHas pyHKIIMS OKa3aHUsI
KBAIM(ULIMPOBAHHON IOPUANYECKON TOMOIIM B YTOJJOBHOM CYIOIIPOU3BOICTBE U TaK BO3JI0-
>KeHa UIMEHHO Ha aJiBoKaTypy. B ciiyyae 3a1iyThl 110 cOMIalleHUIO TIPU BEIOOPE KOHKPETHOIO
aJlBOKaTa rpaxjaaHe AeMCTBYIOT MO CBOEMY YCMOTpeHU10. OTBETCTBEHHOCTh rocyaapCcTBa
B JAaHHOM CJIy4ae OorpaHMYeHa HaJIM4MeM WHCTUTYTa aABOKATYypbl, TO3BOJISIIOIIETO BHIOPATh
3allMTHUKA, 001aJalolIero TpedyeMbiM HabopoM TpodeccruoHaabHbIX KayecTB. C yyeToM
3TOrO OlIEHKA JesITeJIbHOCTU MPUIIALIeHHOIO afBOKaTa — B OCHOBHOM IIpeporaTuBa ero 10-
BEpUTEJIsl, a BHEIIIHEEe BMEIIaTe/IbCTBO B IOBEPUTEIbHBIE OTHOIIIEHUS M30paHHOTO agBoKaTa
1 ero KJrMeHTa OyAeT onpaBIaHHO JUIIb B HEOPAMHAPHBIX CITydasix.

[Tpu 3ammnTe Mo Ha3HAYEHUIO Y JTOBEPUTENS HET IpaBa BbIOMpaTh aaBokaTa. Mcxons us
OTCYTCTBUS aJIbTePHATUBbI, AEATEIbHOCTh TAKOTO «HABSI3aHHOTO» aJJBOKaTa B TOpa3no 00JIb-
1€l CTeleH! CTAaHOBUTCS MIPEeIMETOM KPUTUKU HE TOJIBKO CO CTOPOHbBI CAMOIO JOBEPUTEJISI,
HO U 00I1IeCTBa B LIeJJOM. B taHHOM citydae myOan4yHO-MpaBoBast 00513aHHOCTh TOCY1apCTBa,
neJieTupoBaHHAas aiBOKAType, He 3aKaHUYMBaeTcsl (h)akKTOM Ha3HAauyeHMs aJBoKaTa, a Tpeli-
nojaraeT MUHMMaJbHbBINA CTaHAAPT I€MCTBUI, UCITIOJTHEHNE WJIM HEUCTIOJIHEHUE KOTOPBIX
aJBOKATOM SIBJISIETCS MOKa3aTeaeM KBaIUu(PULIMPOBAHHOCTHY opuandeckoil momomu. [pu
TaKMX OOCTOSITEJIbCTBAX AeMCTBUSI aiBOKATa 10 Ha3HAYEHUIO JOJIKHBI ObITh B OOJIbIIEH
CTeTNeHU CTaHAAPTU3MPOBAHBI 151 (GOPMUPOBAHMS OOIIMX MMOIXOJA0B K OLICHKE AEUCTBUIA
(Oe3nelicTBUS) aABOKaTa Ha IMpeAMET KOHCTAaTalliM B OIPEASJICHHBIX CIy4YasiX HaJu4yusl Ha-
pYIIEHUS IpaBa Ha 3alluUTy.

B nocnenHee Bpemsi, B HeMaJjloil cTeneHu OJiarogapsl mociaea0oBaTe/IbHOM U aKTUBHOMN
pabore B taHHOM HanpaiieHuu PTTA PD u psima pernoHalbHbBIX TaJIaT, €CJIU HE pellleHa,
TO MpeAeIbHO MUHUMU3MPOBaHa MpodJieMa «KapMaHHBIX aJJBOKATOB», 0COOEHHO IOCJIE BBE-
neHus nornpasku B ¢T. 50 YIIK P® o pacnpenenenuun Ha3zHayeHUi B yctaHoBIeHHOM DITA
P® nopsinke. YBepeH, B yCI0BUSAX pacnpeacacHUs Ha3HAYeHU I alBOKAaTCKMMU TajaTaMu
U IIPU CBEACHUU K MUHUMYMY YeJI0BeUeCKOro (hakTopa ciayyard HapyleHUs HOopsiaKa y9acTust
B JieJlaX M0 Ha3HauYeHUI0 (DaKTUYECKU OYIyT CBelIeHbI K IMOTPEIIHOCTH.

[Tonoxenus YIIK P®, Konekca npodeccroHanbHoM 3TUKM aaBokaTa (nanee — KITDA),
Cranmapra oCyIleCTBIEHUS alBOKATOM 3allMThI B YTOJIOBHOM CYIOIIPOM3BOICTBE, IIPUHSITOTO
VIII BcepoccuiickuMm cbesznom agpokaToB 20 ampens 2017 r. (nanee — CraHmapT) coaepxkar
HEOOXOIUMbIA MUHUMYM OOLLIMX ITPaBUJI IJIS1 aABOKaTa, y4aCTBYIOLIETO B YTOJJOBHOM CYIIO-
MIPOM3BOACTBE.
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OnHaKo B CHITY M3JIOXKEHHBIX TIPUYMH TIpaBuUJa IS aBOKaTa 10 Ha3HAYeHUIO TPeOyIoT
0oJiee IeTajJbHOM perjlaMeHTallu B Psifiec TUITMYHBIX CUTYallUA.

HeiictBus (6e3neiicTBUE) Ha3HAUEHHBIX aJlBOKATOB ITIEPMAHEHTHO SIBJISIIOTCS TIPEIMETOM
MMPOBEPKU IUCLUUIIJIMHAPHLIMY OpraHaMM aJBOKATCKUX IaJiaT I10 XaJiobaM JOBepUTeIei
JINOO0 OBIBIIMX TOBEpUTENEH (ITOA3ALIMTHBIX) M UX HOBBIX aABOKATOB. YacTo Takue >KaJToObl
SBJISIIOTCS 3aBEOMO HEOOOCHOBAaHHBIMM, BhI3BAHHBIMU UCKIIOUYUTEIBHO U3MEHUBIICICS
MO3ULIMEN T10 Ay U XeJJaHUEM OMOPOYUTh MO JaHHOU MPUYUHE «IIPU3HATEIbHbIE» 10-
Ka3aTeJabCTBa, MOJTYyYeHHBIEC B XOJ¢ MPOLIECCYAIbHBIX ASUCTBUI ¢ ydacTMeM Ha3HAauYeHHOTO
3amuTHUKA. [Tpu mpoBepke Kanod aHaaIu3upyeTcs: coOJII0eHIE afBOKATOM 00s13aTeIbHbBIX
npoueayp (ydyacTue B IpoLieCCyaIbHbIX AEUCTBUSIX, 00XKaTOBaHUE pellieHUI B HEOOXOAUMBIX
caydasx u T. 1.), psiMo yctaHoBieHHBIX YITK PO, KITDA u CtannapTom.

ITonoxenust KITDA n CrannapTa npeamosaraloT OfMHaKOBOE OTHOIIEHNE aJBOKaTa K 3a-
LIMTE IO COrJIallleHUIO U Ha3zHauyeHuto. He oOuxkast Kosuier, KOTopble AEACTBUTEBHO CTPEMSITCS
00eCIIeYnTh BEICOKME CTAaHIAPTHI IPU OKa3aHUU CYOCUIUPYEMOM I0PUINYECKON ITOMOIIUN
(a Takux Hemaso), clieayeT OTMETUTD, YTO 10 (paKTy HEKOTOPhIe Ha3HAYeHHbIE aIBOKATHI JINIIb
OPUCYTCTBYIOT B mpoliecce. K coxaneHuio, MHOIIa eIMHCTBEHHBIM «X01aTaiiCTBOM» TAKOTO
3allIMTHUKA 3a BCEe BpeMsl Y4acTUsI B CYIOIIPOU3BOACTBE SIBJISIETCS 3asIBJIEHHE O BO3MEILIEHUN
MPOLIEeCCYATbHBIX N3EPKEK B YaCTU OIUIATHI €ro padOThI 3a CUET CPENICTB OI0IKeTa.

Mexay TeM 1opuandecKkasi IOMOILIb HE MOXET ObITh 3(P(MEKTUBHOM B Cllyyae ITacCUMBHOM
3allUThI, KOTOpasi CBOAUTCS K POJIU KBATU(MUILIUPOBAHHOIO MOHSITOr0, MOAMUCH KOTOPOIO
B IIPOTOKOJIE MPOLECCYaIbHOTO ASUCTBUS IIpUAAET eMY JIETMTUMHBIN cTtaTtyc. OTCloga u Ha-
BSI3UMBOE XKeJJaHWe CTOPOHBI OOBMHEHMUS BBI3BAaTh TAKOTO «ITOHSTOIO» Ha JTOMPOC JJIs IO~
TBepXKIeHUS GopMaabHON 3aKOHHOCTHU ITPOLIeCCYyaIbHOIO S CTBUS.

IToMuMO Ha3BaHHOI MPOOJIEMBI «<KAPMaHHBIX aIBOKATOB», HabOoJIee YaCTO B KAUeCTBE
(haxkToB «HedHEKTUBHOM» 3aITUTHI MOAATEIISIMU XKaJ100 YKAa3bIBAIOTCS CASAYIOIINE:

— KOHCYJbTallMM OOBMHSIEMOIO C 3allIMTHUKOM HE IPOBEACHbBI 10 Havyaja Mpoleaypbl
JIMOO0 MpOBeIeHbl HEHAIJIeXXAIUM 00pa3oM (B YCIIOBUSIX OTCYTCTBUSI KOH(UAEHINATbHOCTU
UT. 1.);

— HapyIlIeHo MpaBo Ha IIpUIJIAllIeHUE 3alllUTHUKA;

— yyacTHe Ha3HA4YEHHOIO 3alllUTHUKA HapsILy C NpUIJIAalIECHHBIM B Ka4eCcTBe «aydJiepa»;

— Ha3HaYeHHBI aIBOKAT HE pearupoBajl Ha He3aKOHHbIE AEUCTBUSI TOJKHOCTHBIX JIULI
B €0 NMPUCYTCTBUY JIM0O OCTaBJIsLI 0€3 BHUMaHMSI KaJIOObI TIOBEPUTEJISI O HAJTUUNY HE3aKOH-
HBIX METOIOB paccyiefOBaHUS;

— «HenpodeCcCUOHAIN3M» 3alIUTHUKA;

— yyacTue 3allMTHUKA CBeJEeHO K (DOPMaTbHOMY IMPUCYTCTBUIO MPU MPOLIECCYATbHBIX
JNEeNCTBUSIX U TTIOAITMCAHWIO TIPOTOKOJIOB;

— HapylIeHO IIpaBo Ha O3HAKOMJICHUE ¢ MaTepuajiaMu JeJia, JOCTYITHBIMU Ha TOW WK
WHOWU CTaguMu.

Ha nonwITKy peiieHust ykazaHHBIX Tpo0JIeM W HaTlpaBJIeHbI TIpeiaraeMble peKOMEH AL,

IIpobiema obecrnieyeHus TapaHTUIi B IEpUOJ, IIepBOHAYaJIbHOTO cOOpa J0Ka3aTeJIbCTB OT
MOA03PEBAEMOro JIMIIA U UX 3aKpeIJIeHUs TIPU CJIIOXUBILEHCS CUCTeMe CYA0IPOM3BOACTBA
3a4acTylo UMeeT oIlpeesiollee 3HaueHe B pa3pellieHUH YTOJIOBHOIO JieJia MO CYIIECTBY.

C y4eToM 3TOro B HEJOIYIIIEHU COMHUTEIHLHBIX CITOCOOOB IOJTydYeHUS «ITPU3HATETbHBIX»
JI0Ka3aTeJIbCTB 3aMHTEPECOBAHbBI HE TOJBKO CaMM CYOBEKTHI YTOJIOBHOIO MpecieOBaHUS
M afiBOKaTypa KakK HauboJjiee OJIM3KUIA K ITpobJieMe MHCTUTYT rpakJaHCKOro o01ecTBa, HO
1 KOHKpPETHBIE aIBOKAThI, IPUXOISIINE B ITPOIIeCC Ha 3aMeHY Ha3HAaYeHHBIM aJBOKaTaM,
a TakxKe M caMo rocydapcTBO, SIBJISIIONIEECs rapaHTOM oOecIreyeHus IpaBa Ha 3alluTy U OT-
BETYMKOM 3a IeHCTBUSI JOKHOCTHBIX JIM1I, YYaCTBYIOIIMX B CYIONPOU3BOACTBE.

OOecrieueHue MpaBa Ha 3alLUTY SIBJISICTCS BaXKHENIIIMM 3JIEMEHTOM B CMCTeMe rapaHTUi
MpaB JUYHOCTH B YTOJIOBHOM CYIOITPOM3BoACTBe. H1 0 Kakoii cripaBeyTMBOCTH HETb3sI TO-
BOPUTbD, €CJIY MOJICYIMMBbII HE MOJb30BajICsl aAeKBaTHOM 3allIMTOM, B TOM YMCJIE, a MOXET
OBbITb, 0COOEHHO B HaYaJIbHBII IMEPUOJI YTOJIOBHOIO IIpecie10BaHMSI.
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Kaxnplit 0OBUHSIEMBI B COBEPIIIEHUM YTOJIOBHOTO ITPECTYIICHUST 001agaeT B TOM YHCTIe
MpPaBOM MMETh JOCTATOYHOE BPEMsI M BO3MOXKXHOCTb JIJIs1 TOJATOTOBKM CBOEW 3allIMThI, a pABHO
MpaBo 3allUIIATh Ce0s1 TUYHO WJIM ITOCPEICTBOM BHIOPAHHOTO UM CAMUM 3alllUTHUKA.

Crenyoliye METoAUYECKre peKOMeHIAlNY CIOXUJIMCh HA OCHOBE aHaIM3a XXanob 10-
BepUTeJIeld U MHBIX JIML] B UX UHTEpPecax U COOTBETCTBYIOILIMX 3alIPOCOB CaMUX aJBOKATOB
O OOMYCTUMBIX ACHUCTBUSIX B TOU WU MHOM CUTYaLIUU.

[Mopsimoxk meiicTBUIA TIpU BCTYIUIEHUU aABOKaTa M0 Ha3HAYEHUIO B YTOJIOBHOE IEJI0 Ha
JIOCYIeOHOM CTaINY HYKIAETCsI TIPU 3TOM B 00Jiee JeTaIbHOM perjlaMeHTallMU B CBSI3U C CYIIe-
CTBEHHBIMU PA3TAYNUSIMU B CTETIEHN OTKPBITOCTH U ITyOJJMUHOCTH CJISACTBEHHBIX ITPOLIETYP 10
OTHOILIEHUIO K CyIeOHBIM. Takke HeOOXOAMMO YUYUTBIBATh PeAIbHYIO0 BO3MOXHOCTD B IEPUOJL
(pbakTHMUYECKM 3aKPBITOM OT IMyOJIMKU T0CYACOHOM IMTOATOTOBKM OKa3aHUS MICUXOJI0TMYECKOTO
U (PU3UYECKOTO BO3IEHCTBUSI HA CYOBEKT MpeciiefoBaHUS C Leblo 00JerYuTh IMpoLecc 10-
Ka3bIBaHUSI TIMOO C MHBIM ellle 00Jiee He3aKOHHBIM MOTUBOM.

C yuyeToM CKa3aHHOI0 peKOMEHIAlMu MpeayCMaTPUBalOT B psiie cliydaeB rpyooro Ha-
pyLICHMS TIpaB JOBEPUTEJIst 00SI3aHHOCTD aJlBOKATa B TIEPUOJ, JOCYAeOHOM TTOATOTOBKH MO~
KMHYTh MECTO MPOBEACHMUS TIpoliecCcyaibHOTO neiicTBus. [1pu 3ToM Ha ctagum cyaeOHOro
pa30upaTenbCcTBa TaKMe NEUCTBUS HEAONMYCTUMBI. AIBOKAT IIPH JIFOOBIX 00CTOSTEIbCTBAX
(3a uckimoyeHueM (opc-mMaxopa) He BIpaBe 0e3 pa3pelleHus NpeacenaTebCTBYIOIIETO
NOKMAATh cyaeOHoe 3aceqaHue. MHoe MoxXeT ObITh paclieHEHO He TOJIbKO KaK HapylleHHe
perjaaMeHTa cyaeOHOro 3aceaHusl, HO U KaK MpOosIBJIEHUE HeYBaxKeHUsI K Cy1IeOHOI BIacTu.

JaHHbIe peKOMEHAALMU HEOOXOAUMBI B TOM UMCJIE U 10 TIPUYMHE CYLLECTBYIOIIEH mpa-
BOBOI1 HEOIIPEIEJICHHOCTH 10 MPOoOIEMe aIBOKATOB-«1y0JIepoB». DaKTUYECKU Ha CEroj -
HSIIHUM JeHb CJI0XUJIAch IIpaKTUKa Ha3HAYEHUS CylaMU aABOKATOB JIJISI y4acTUs B JeJie
Hapsioy C IpUIVIAIeHHBIMU B TeX CJIydasix, KOrja, o MHEHMIO Cya, TIPUTJIAlIeHHBINA aJBOKAT
YMBILIJIEHHO 3aTSATMBAET CYAeOHBIN MPOLECC IMMyTeM HEeSIBKU 0€3 YBaXKUTEIbHBIX TPUYMH JIMOO
WHBIM cIO0COOOM 3J10y1oTpedisieT mpaBoM. I10CKOIbKY Takas IIpakTHKa BCTYIIAeT B MPOTH-
Bopeune ¢ OykBaJIbHBIM conepxkaHueM Perrenns Coeta @ITA PD ot 27 cenrsiopst 2013 1.
«O nBOMHOM 3a1IUTE», 3aIIPOC Y aIBOKATOB Ha MOJIyYeHHe peKOMEeHIalMii 10 JaHHOMY BO-
mnpocy, 6e3yc/l0BHO, CYILIECTBYET.

PEKOMEH/JIALIMU AZIBOKATAM, 3AILIMTHUKAM 11O HABHAYEHHUIO B YTOJOBHOM
CYIOIIPOMU3BOJJICTBE O CTAHIAPTAX JEVICTBUN IIPU BCTYILIEHUU
B JIEJIO, B TOM YMCJIE U IIPM BO3HUKHOBEHNHN HEKOTOPBIX CJIOKHBIX
DTUYECKUX CUTYALINI

PexoMeHpaiuu pazpaboTaHbl € 1IEIbI0 €TMHOOOPA3HOTO MTOHUMAaHMST U TIPUMEHEHUS
aJBOKaTaMu HOPM YTOJOBHO-IPOILIECCYaTbHOTO 3aKOHOAATEIbCTBA, 3aKOHOIATeJIbCTBA 00
aJIBOKATCKOM IeATeIbHOCTU U anBoKaType B P B yacTu cTaHAapTOB BCTYIUICHMS aBOKa-
Ta — 3alIMTHUKA 10 HA3HAYEHUIO B YTOJIOBHOE JIeJIO U BO M30eKaHue HapyIlIeH!s TIpaBa Ha
3alIUTY Julia, IPUTJIaCUBIIEro afBoKaTa, yTeM HaBsI3bIBAHUS €My TTOMOIIM Ha3HAYEHHOTO
3allUTHUKA.

PexomeHmaunm naHbl ¢ y9eTOM CJIEIYIOIINX UCTOYHUKOB:

KoHBeHI1IMM 0 3a11MTe mpaB yeJoBeka U OCHOBHBIX CBO0OA, MeXayHapoaHOro makra
O rpaXkIaHCKHMX U MOJUTUYECKUX MpaBax; CASAYIOUINX MPeleAeHTHBIX peleHuii: PereHus
EBpomneiickoii komuccuu o aeny «X. npotuB Hopserun» (X. v. Norway) ot 30 mas 1975 r.,
xkanoo6a Ne 5923/72; Ilocranosnenust EBponeiickoro Cyna 1o mpaBam 4ejoBeKa o ey
«Kpyaccan npotus I'epmanun» (Croissant v. Germany) ot 25 ceHTs0pst 1992 r.; moctaHoBIE -
Huii ECITY (IlepBas cexiiusi) no aeny «Maiizut (Mayzit) npotuB Poccuiickoii deneparm»
ot 20 suBaps 2005 r., xxanoda Ne 63378/00; «Boxkuros npotus Poccuiickoit @enepannm» ot
26 anpensg 2007 roga, xamo6a Ne 5953/02; monoxennit Koncruryyu P®, mpaBoBBIX MO3M-
uuit KoncruryunonHoro Cyna P®, BeipaskeHHbBIX B CJIEAYIOIIMX PELISHUSIX: ONpPeaeaeHUsIX
KC P® ot 17 okts16pst 2006 1. Ne 424-0; o1 8 deBpaisg 2007 r. Ne 251-O-IT; ot 21 oKTSI6pst
2008 1. Ne 488-0-0; ot 17 nekadps 2009 r. Ne 1622-0-0; ot 20 oxT1s16pst 2011 1. No 1426-
0-0; o129 mas1 2012 1. Ne 1014-0; ot 24 cents6pst 2012 1. Ne 1617-0; ot 22 Hos16ps1 2012 1.
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Ne 2049-0; ot 28 masg 2013 r. Ne 799-0O; TpeboBanmit YIIK P®, denepanbroro 3akoHa «O06
aZBOKATCKOM AesITeIbHOCTU U anBokatype B Poccuiickoit denepanmm» (nanee — 3akKoH 00
agBokarype), a Takke KIIDA, Cranmapra ocylliecTBIeHMS aABOKATOM 3allIMTHI B yTOJJOBHOM
cynonpounsBoacTse; Pemenus Cosera PITA PD ot 27 centsaops 2013 1. «O aBOIHOI 3a1IUTE»;
ITocranosnenus [Tnenyma BC P® ot 30 urons 2015 . Ne 29 «O npakTuke TpUMeHEHNS CyIaMU
3aKOHOJATEIbCTBA, 00ECTIEYNBAIOIIETO ITPABO HA 3aIIIUTY B YTOJIOBHOM CYIOIIPOU3BOICTBEY.

Pexomennmaum cogepkaT oOLIKe YCIOBUS BCTYIUICHUS aiBOKaTa M0 Ha3HAUYEHUIO B yTO-
JIOBHOE JIEJI0 HE3aBUCUMO OT CTaJuU Cymonpon3BoacTna (1. 1—4), ocoOeHHOCTH OeCTBUIA
aZBoKaTa B HEKOTOPBIX CUTyaLIMSIX Ha JoCyaeOHOoM cTtaguu (11. 6, 7) U B CTaguu cyaeOHOro
pa3ouparenbeTBa (11. 8, 9).

1. HazHaueHHBIIi aiBOKAT BCTYMNAET B IEJIO COTJIACHO yCTaHOBJIEHHOMY petneHruem PITA
P® nopsinky ydacTus B yrOJI0OBHBIX JIeJIax [0 Ha3HAYEHUIO, TTOJyYUB COOTBETCTBYIOIIIEE I10-
pydyeHue pernoHaIbHOM aJIBOKATCKOM MajaThl U YOSAUBIINCH B HAJIMUYNU MTOCTAHOBJICHUS
cienoBaTes (Io3HaBaTes1) WK cy/la O Ha3HAYeHUHM 3allluTHUKA. JIJ1s1 BCTYIUJIEHUS B €10
aZBOKaT IpeIbsIBIISIET yIOCTOBepeHUe U opaep (110 Ha3HAYEHUIO).

AnBOKaT He BpaBe MIPpUHUMATh IMOPYyYEeHNE U y4aCTBOBATD B Jie/ie TIPU HATMYMUU O0CTOSI -
TEJIbCTB, MpenycMoTpeHHBIX ¢T. 72 YIIK P®, 1. 4 c1. 6 3akoHa 00 agBokarype, moai. 10 m. 1
ct.9,cr. 11 mm. 1 ct. 13 KITDA.

B ciygae BbIsiBIIeHUSI yKa3aHHBIX OOCTOSITENIBCTB IMOCJI€ BCTYIUJICHUS B I€JI0 aIBOKAT 00s1-
3aH HEMEIJIEHHO MPEeKPaTUTh' (31ech 1 fajee cM. I1. 11) yyactue B ejie, yBeIOMUB 00 3TOM
caenoBatesis (Io3HaBaTess1) 10O Cy/, a TaKKe MOA3aIIMTHOTO 1 aABOKATCKYIO Taiary.

2. AIBoKaT, KaK IpaBWIO, HE JOJDKEH MPUCTYMNATh K YIaCTUIO B TIEPBOM (15T JAHHOTO
aZiBoKaTa) MpoleccyaJbHOM IeHCTBUM 10 CBUIAHMS C TTOA3AIMTHBIM B YCIOBUSIX KOH(PU-
JIEeHIMAJIbHOCTU 0€3 OTpaHUYEHUST BO BpEMEHM B pa3yMHBIX IpeaeiaXx 1 03HAKOMJICHUS
C MaTepHrajlaMy YTOJIOBHOTO Jiejia MOJTHOCTHIO JTM00 B JOCTYITHOM 00beMe, UCXOs U3 CTaIuN
BCTYIUICHMS B JeJI0 (B TOM 4mciie contacHo I1. 6 4. 1 ¢T. 53 YIIK P®). UckimroueHneM U3 1aH-
HOTO IMpaBwia (B YaCTU CBUAAHMSI) SIBJISIOTCS CUTYallM, KOTIa IpoliecCcyabHOE IeiCTBUE
B MIPEIYCMOTPEHHBIX 3aKOHOM CJIyJasiX IPOBOAUTCS 0e3 yJacTHs JOBEPUTEIS.

[Tpu oTKa3e B peaocTaBIeHUM CBUIAHUS (B YCJIOBUSX KOH(PUISHIIMATBHOCTH) C TIOM-
3allUTHBIM JIN0O OTKAa3a B BO3BMOXHOCTU O3HAKOMJICHUS C YKa3aHHBIMU MaTepuajiaMu
YTOJIOBHOTO JIgJia IO TIEpBOTO (1711 JAHHOTO aABOKAaTa) IMPOLECCYaTbHOTO JSMCTBUS afBOKAT
00513aH 3aIBUTh XOAATACTBO O HEOOXOAMMOCTH OTJIOKEHUS IMPOLIECCYaIbHOTO IEHCTBUS Ha
pa3yMHBII CPOK U151 00eCcneYeHUsI COOTBETCTBEHHO CBUAAHUS U (MJIM) O3HAKOMJICHUSI C Ma-
tTepuanamu aeia. Cienyet obecreunThb Haajiexannyto (hUKcaiuio 3asiBJICHHOTO X0AaTaiicTBa?
(3mech u ganee cm. 11. 11).

B ciydae oTkasa B y1oB/IeTBOpEHUM XOIaTaliCcTBa aiBOKAT ITPOIOJIKAET y4acTBOBATH B JEJIE,
OTHOBPEMEHHO TPUHUMAs BCE MPEAYCMOTPEHHBbIE YTOJIOBHO-IIPOILIeCCyaaIbHbIM 3aKOHOM
pa3yMHBbIE€ MEPHI 110 00KaJTOBAHNUIO COOTBETCTBYIOIIETO MOCTAHOBJICHUS (OIpeneIeHUs ).

3. ABOKart B X0/ TIepBOii Oecenbl ¢ TMOA3alMTHBIM 00s13aH pa3bsICHUTH MOCJICAHEMY TTpa-
BO HacTaMBaTh HA YYaCTUM MPUIIAIIIEHHOTO 3alllUTHUKA, BO3MOXHOCTH OTJIOXKEHUS B CBSI3U
C 3TUM MpOlIeCCyaTbHOTO AeUCTBUS (CyaeOHOro 3acenaHus), MpaBo OTKa3a OT 3alllMTHUKA
1 OTBOJIA TI0 YKa3aHHBIM B 3aKOHE OCHOBAHUSIM.

3.1. Ecnu mop3amuTHBIN BhIpa3nil XXeJlaHue TTPUTJIAcUTh aaBoKaTa IJIs CBOeH 3alu-
Thl, HA3HAUYEHHOMY aJIBOKATy CJIeyeT X0AaTalicTBOBAaTh 00 OTJIOXKEHUHU MTPOLIECCYaTbHOTO
NEeCTBUS A0 MCTeYeHU TpeaycMoTpeHHOTo 4. 3 1 4. 4 cT. 50 YIIK P® cpoka (24 yaca, 5

I «[lpekpanieHue» (0KazaHUs KBATU(UIIMPOBAHHON I0PUINYECKOM TTOMOIIN) — ITOJTHO€ OKOHYAaHUE BBITION -
HEeHUS Ha3HaYeHHBIM aIBOKATOM (DYHKIIMI 3alIUTHUKA (B TOM YKCJIE BEBIHYXXIECHHOE) TI0 YTOJIOBHOMY JIEJTY, TTOCIIe
Yero BCTYIUJIEHUE 3TOTO UJIM HOBOTO aBOKAaTa B TaHHOE JIEJI0 BO3MOXKHO JIUIIIhL HA OCHOBAaHUY HOBOTO MOPYYEHUSI
a/IBOKATCKOM MmajiaThl (COrJIacCHO COOTBETCTBYIOIIEMY MOCTAHOBIEHUIO O HA3HAYEHUM 3allUTHUKA) MO0 MO Co-
[JIALIEHUIO.

2 «Hamrexaniasi hukcarusi 3asiBICHHOTO XOIaTaliCTBa» MJIN «IOCTOBEPHBIN CITOCOO (hUKCAIMM» MpeaycMa-
TPUBAeT MUCbMEHHYIO (POPMY IyTeM COCTaBJIEHMSI OTIEIBHOTO TOKYMEHTa (C OTMETKOI O ero Bpy4eHUM) Jubo
3aI1Ch B POTOKOJIE COOTBETCTBYIOIIETO MPOLIECCYaTbHOTO ACCTBUS.
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CYTOK WJIV APYTOro OoJiee UIMTEILHOTO pa3yMHOIO CPOKa CO ITHS 3asBJICHUS XOJaTalicTBa '
C YU€TOM KOHKPETHBIX OOCTOSITEJIbCTB) B COOTBETCTBYIOILIMX CIIydasix IS 00eCIieueHUsI SIBKU
MPUIJIAIIEHHOTO 3alllMTHUKA. 3asiBJsisl TOJ00HOEe X01aTalCTBO, ClIeyeT IPUHSITh BCe Tpe/ -
YCMOTpPEHHbIE 3aKOHOM pa3yMHbI€ MEPHI [IJIs €ro Hajiexallei ¢pukcauuu. B ciiyyae oTkasa
B YAOBJIETBOPEHUHU XOAaTailcTBa 00 OTJI0KEHUU MPOLIECCYaIbHOTO ASUCTBUS aIBOKAT MPO-
JIOJIKaeT y4acTBOBATh B MPOU3BOACTBE MO YTOJOBHOMY ATy, OAHOBPEMEHHO ITpUHUMasI BCe
Mpe1yCMOTPEHHbIE YTOJIOBHO-IPOLECCYaTbHBIM 3aKOHOM Pa3yMHbIE MEPHI IO 00KaJTOBAHUIO
COOTBETCTBYIOILIETO IMMOCTAHOBJIEHUS (OIpeIesIeHUsI) KaK HapyIlIalolIero IpaBo Ha 3alluTy.

3.2. IIpu HesiBKE y4acTBYIOLIEIO B AeJie IIPUTIallieHHOro aJBoKaTa JJisl IPOBeAeHM S
MpolecCyaJbHOIO AeMCTBUS Ha3HAUEHHbBIN aABOKAT, KakK MpaBUIO, HEe BIIpaBe MPUCTYIIaTh
K Y4acTUIO B MIPOLIeCCyaIbHOM JE€MCTBUU 10 UCTEUEHUS MPOLIECCYaTbHbBIX CPOKOB, MPEAyC-
MOTpPeHHBIX 4. 3 1 4. 4 cT. 50 YIIK P®, 3a uckimoueHreM ciiydaeB, KOTJa HEBO3MOXHOCTb
y4yacTusl MPUIJIAIIeHHOro aJBOKaTa 10 UCTEYEHHUSI YKa3aHHbIX CPOKOB MOATBEPKAEHA C He
BBI3bIBAIOIIECH COMHEHUI JOCTOBEPHOCTbHIO M MH(MOPMALIKSI O HEBO3MOXKHOCTHU YYaCTUS UC-
XOJIMT, KaK MpaBUJIO, OT CaMOro ajBoKaTa (IMpUMIallieHHOTO).

Ecnu o6cTosiTe1beTBa BO3MOXKHOCTH (HEBO3MOXKHOCTH) SIBKY TIPUTJIAIIEHHOTO aJBOKaTa
JUISI y9acCTHsI B MPOLIECCYyabHOM JIEMCTBUM B yKa3aHHbBIE CPOKU SIBJISIIOTCSI HEOAHO3HAYHBIMU
(CTIOpHBIMI), B TOM YHCJIC U B CJTy4yae, KOTaa 1o 100POCOBECTHOMY YOEXKIECHUIO Ha3HAYEHHOTO
aJIBOKaTa HaJIMYECTBYIOT ITPU3HAKH 3aBEOMO HEYBAXKUTEIbHBIX IPUUYMH HESIBKU MTPUTIAIIECH-
HOTI'O aJBOKaTa, — Ha3HAYEeHHBIN aBOKAT JOJIXKEH AeMCTBOBATh, UCXOAS UCKIIOYUTEIHLHO U3
BOJIM U UHTEPECOB JOBEPUTEIS, HE AaBasi MyOJIMYHOM OLIEHKU IeHACTBUSM MPUTJIAILIEHHOTO
aJIBOKaTa HU Ha CJIOBAaX, HU COOTBETCTBYIOIIMMMU AeiCTBUSIMU. Bo n3bexxaHue BOSHUKHOBEHUS
CJIOKHOM 3TMYECKOM CUTyallMy aABOKATy B KaXKI0OM KOHKPETHOM CJIydyae CIAeAyeT IMOCTyIaTh
B COOTBETCTBUM CO CJICAYIOIIUMU Pa3bICHEHUSIMU O IEMCTBUSIX B CTAHAAPTHON CUTYallMU.

Tak, anBoKaTy 1o BO3MOXKHOCTH CJIeIyeT CBSI3aThCsI C MUCIOIb30BaHUEM JOCTYITHBIX CPEICTB
CB$134 (B TOM UMCJIE U TTIOCPEICTBOM OOpallleHUsI B aIBOKATCKYIO TajlaTy) ¢ MpUIIallleHHbIM
alBOKaTOM, YTOUHMUTb IIPUYMHBI €I0 OTCYTCTBUSI, OCBEIOMJIEHHOCTb O IIPOBEACHUY IIPOLIeC-
CyaJIbHOTO AEUCTBUSI, BOBMOXHOCTD SIBKU B TedeHUe ycTaHOBIeHHOro 4. 3 u 4 c¢T. 50 YIIK
P® cpoka. 1o BeIsICHEHUM 0OCTOSITETHLCTB BO3MOXKHOCTH SIBKM aJIBOKATa B pa3yMHbIE CPOKU
clIelyeT XoJaTaicTBOBaTh 00 OTJIOXKEHUY NPOLECCYaTbHOIO NEMCTBUS HA COTJIaCOBaHHBIN
C MpUIJIALIeHHBIM aABOKATOM CPOK. B cilyyae HEBO3MOXXHOCTHU CBS3aThCS C aIBOKATOM IS
YTOYHEHUS YKa3aHHOM B mpeablayleM ad3aie nH(popMaluu clieayeT XoaaTaicTBoBaTh 00
OTJIOXKEHUM MPOLECCYaTbHOIO AEUCTBUS Ha pa3yMHbI CPOK (C YU4ETOM M3BEILEHMSI TIpUTIa-
LIEHHOTO aJBOKaTa ¥ COOTBETCTBYIOLIMX MTPOLIECCYaTbHBIX CPOKOB), 00€CTIEUrB HaJIeXKallylo
(pbrkcanuio 3asiBJIEHHOr0 XoAaTalCcTBa.

B ciiyuae oTkaza B yioBI€TBOPEHUH X0OAaTaiicTBa 00 OTJIOXKEHUM CJIEACTBEHHOTO AECTBUS
CIeAyeT pa3bsCHUTH nmoa3aimuTHoMY TpaBo (cT. 52 YITK P®) orka3arbcst oT anBokaTa. Bo-
JIEU3bSIBICHUE TTOA3ALIUTHOTO Ha OTKA3 OT MOMOIIIM Ha3HAYEHHOTO aIBOKaTa JIM0O corjacue
C €ro y4aCTMEM B JIeJie JOJKHO ObITh 3a(PMKCHPOBAHO TOCTOBEPHBIM CIIOCOOOM.

Ecnu nono3peBaeMblii (0OBMHSIEMBIi, TOICYAUMBbIHN, OCYKASHHBIN) JOOPOBOJIbHO, MUCh-
MEHHO, B TIPUCYTCTBUM Ha3HAYEHHOTO aJBOKaTa U MOc/e KOHCYJIbTAlIMM C HUM O MOCTe] -
CTBUMSIX TAKOTO OTKAa3a, pa3bsICHeHUS nmojaoxXeHuii u. 3 u 4 ¢1. 50 YIIK P® 0 Bo3MOXHOCTH
OTJIOXKEHMSI ITPOLIECCYaIbHOTO AeMCTBUS ISl OOeCIeueHsl y4acTusl MPUIJIAllleHHOTO afBoOKaTa,
0e3 KaKoro-amb0o BHELIHErO MPUHYKASHUS OTKA3aJICsI OT y4acTHsI BHIOpaHHOTO UM aJBOKaTa
Y HE BO3paxkaeT MPOTUB yYaCTUsI HA3HAYEHHOIO aIBOKAaTa, TO MOCJIeIHUIA BCTyNaeT B AeJ10.

4. I1pu 3as1BJICHUM TTOA3AIUTHBIM (B TOM YMCJIE U TIPU U3JIOKEHHBIX B IT. 3 00CTOSITENb-
CTBax) OTKa3a OT aJBoKaTa (Aaxke Mpy HaJIMYMU OOCTOSITENbCTB, IMTPETYCMOTPEHHBIX 1. 2—8
4. 1 cT. 51 YIIK P®) cnenyet B 1I000M cityyae moaaepkaTh JaHHOE XOIaTaliCTBO, IIPUHSTh
BCE MEPHI K €ro Hajuiexallen (pukcalmm 1 paCCMOTPEHMIO T10 CYILIECTBY, a B CJIyyae oTKasa
B €ro YIOBJIETBOPEHUU U IIPU OTCYTCTBUU OOBEKTUBHBIX ITPEAYCMOTPEHHBIX 3aKOHOM 00-

! «..Apyroii 6ojiee IIUTEIbHBII pa3yMHBII CPOK CO JAHSI 3asiBJICHUs XoAaTaicTBa» — cM. ab3. 2 . 12 TTocra-
HosieHus Ilnenyma BC P® ot 30 urons 2015 r. Ne 29 «O npakTuke MpUMEHEHMS CyIaMy 3aKOHOIATEIbCTBA,
00eCITeYnBaIOIIETO ITPABO Ha 3aIINATY B YTOJIOBHOM CYIOITPON3BOICTBE.
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CTOSATENLCTB (CM. 1. 1 JTaHHBIX peKOMEHAALIMI), TIPENSITCTBYIOLINX TTPOAOLKEHUIO yUacTUsI
JTAHHOTO aJIBOKaTa B YTOJIOBHOM JieJie, — IMPOJOIKUTh y4acTHe B JeJie 10 MOJTHOTO UCTIOJTHEHUS
CBOMX 00513aTeJIbCTB JIMOO 3aMEeHBI Ha IPYTOro aJBoKara B yCTAaHOBJIEHHOM MopsiiKe. Takum
>Ke 00pa3oM ciieyeT NOCTYIUTh U B cilydae 3asiBJCHUS OTKa3a OT KOHKPETHOro ajBoKaTa
110 Ha3HAYEHHIO TI0 MOTHMBY HEIOCTAaTOYHOM KBaanbUKallMy JAHHOTO aaBokarta (1Mo cyob-
€KTUBHOI OlIEHKE 3asiBUTEIs1) TMOO0 OTBOJA MO OOCTOSITEIbCTBAM, KOTOPbIe OOBEKTUBHO HE
MPUCYTCTBYIOT (10 1OOPOCOBECTHOMY YOEXKIEHUIO aABOKaTa).

[TonoGHBIN anropuT™ IeCTBUIA aaBOKATa O0YCIOBIEH CAEAYIOIIUM.

OTka3 oT 3alIMTHUKA He 00si3aTeieH 7151 To3HaBatesl, cienopatesis u cyaa. Koncruryuu-
oHHbI Cyn P@ B cBoMX pellleHUsIX (CM. CCBIJIKM B IIpeamMOyJie) HeOQHOKPATHO MTOIYEPKUBAll,
4TO OCOOBIN XapaKTep OTHOILIEHUI MeXK/1y IOA03peBaeMbIM, OOBUHSIEMbIM 1 €T0 3allIUTHUKOM
JOJKEH MCKITIOYATh CJTydau MPUHYIUTEIBHOTO COXPaHEHMS TTPABOITPUMEHUTEIbHBIM OPTaHOM
MpoliecCyaabHbIX OTHOILIEHUI MeXITy OOBUHSIEMbBIM U €ro 3alllUTHUKOM IOCJIe Haajexare
o(opMJIEHHOTO 0TKa3a OOBMHSIEMOTIO OT 3alllMTHUKA. Ecii Ha3HaAYeHHbBIN 3alIMTHUK He
yCTpanBaeT MoI03peBaeMOro Win 0OBUHSIEMOIO BBULY €r0 HU3KOM KBaJIM(pUKALIMY, 3aHITON
WM TIO3ULIUU 10 IeJTy WU 110 APYTOW MPUYMHE, TOI03PEBAEMbII WM OOBUHSIEMBII BIIPABE
0TKa3aThCs OT €ro MOMOIIH, YTO, OTHAKO, HE JTOJKHO OTpUIIATeIbHO CKa3bIBaThCS Ha MPOIIeC-
CyaJbHOM TOJIOKEHUU MPUBJIEKAeMOT0 K YTOJJOBHOM OTBETCTBEHHOCTH Jinlia. B aTOM cityyae
JO3HaBaTelb, CJIeI0BaTe/b, Cy/ 00sI3aHbI BBISICHUTD Y MOJ03PEBAEMOT0 I OOBUHSIEMOTO,
YyeM BbI3BaH OTKa3 OT Ha3HAYEHHOTI'O 3allIMTHUKA, Pa3bICHUTD CYIIIHOCTb U IOpUINYECKUE
MOCJIEACTBUS TAKOTO OTKAa3a U MPHU YBAXXUTEJIbHOCTU €T0 TIPUYMH TMPeII0KUTh 3aMEHUTh
3allUTHUKA.

O00OCHOBAHHOCTB OTKa3a OT KOHKPETHOTO 3alllMTHUKA JOJIKHA OLIEHUBAThCSI UCXOMS U3
yKa3aHHBIX B cT. 72 YIIK P® 00cTOsATENBCTB, MCKITIOUAIONINX €r0 YJ4acTHE B e, a TAKKe
00s13aHHOCTE afiBOKaTa, IMepeyrcIeHHbIX B CT. 6 1 7 3aKoHa 00 agBOKaType.

[Tpu 3TOM ClieyeT UMEThb B BUY, YTO TOBEPUTEb, YbM MHTEPECHI 3allIMIIAET aIBOKAT I10
Ha3HAYeHMUIO, JIMIIEH MpaBa TPeOOBaTh HA3HAYEHUSI KOHKPETHOIO aJiBOKaTa, B TO XK€ BpeMsI
BIIpaBe B JII000I MOMEHT MPUIJIACUTh U30PAaHHOTO 3allMTHUKA.

5. BerymuieHue B g0 npuriiaiieHHOToO aiBoKaTa, Kak MpaBUlo, SIBJISIETCS 0€3yCTOBHBIM
OCHOBaHMEM MpeKpallleHUs yJacTus B Jiejie 3alllMTHUKA 110 Ha3HaYeHUIo (MCKIII0YeHNe U3
JAHHOTO MpaBuJja YKa3aHo B I1. 9 TaHHBIX PEKOMEHIALIWA).

B Tom cityuae, korna Ha jocyneOHOl CTaauu MPUHSTUE MPOLIECCYAIbHOTO PEIIeHUs O TIpe-
KpallleHUY yJyacTHsl Ha3HAaUYeHHOTIO aJiBoKaTa B CyIOIPOM3BOJICTBE B CBSI3U C BCTYILIEHUEM
B JIEJIO TIPUTJIAIIIEHHOTO aJIBOKaTa HEOOOCHOBAHHO 3aTsTMBAETCS CleaoBaTeeM (Io3HaBaTe-
JieM), Ha3HAYeHHbIN aJBOKAT BIpaBe MPUHSTh CAMOCTOSITEIbHOE pellieHre O MpeKpalleHun
y4acTHs B JieJie U IOKMHYTh MECTO MPOBEIeHHUS TIpolieccyalbHOro AeiicTBuUs. 1151 MOBTOp-
HOTO BCTYIUJIEHUSI B TO XK€ J€J10 Ha3HAUeHHOTI'0 aJiBoKaTa TpeOyITCsl HOBOE MOCTaHOBJIEHNE
cienoBaresis (I03HaBaTeNs) UM Cyla, TOpydYeHre aBOKATCKOM MajaThl U HOBBII oplep.

6. B ciiyuae HEOOOCHOBAaHHOTO HEPACCMOTPEHUS clieloBaTeieM (J03HaBaTeIeM) Xoaa-
TAMCTB O MpPeAOCTaBICHUM KOH(DUIEHIIMATbHOTO CBUIAHUS C TIOI3AIIMTHBIM; 03HAKOMJICHUH
¢ MatepuajamMu aena (cormacHo 1. 6 4. 1 ¢r. 53 YIIK P®); oTBoga Ha3HAYEeHHOTO aJBOKAaTa
J100 0TKa3a OT HEero; a paBHO 00 obecrneyeHUr BO3MOXKHOCTH SIBKY TTPUTIAIIEHHOTO 3allUT-
HUKa — aJIBOKAT 00s13aH MPUOCTAaHOBUTD' (37eCh U najiee cM. M. 11) cBoe yyacTue B aeje 10
paspeleHus: yKa3aHHbIX XOAaTaicTB ciaeaoBaTesieM (To3HaBaTeaem). [1pu aTom agBokaty
cenyeT MOKMHYTh MECTO TTPOBEICHUSI IMPOLIECCYaIbHOTO AeHCTBUS, 00KaIoBaTh Oe3eiicTBIE
cienoBaTtesis (Io03HaBaTeNsl), COOOUIMTh O TPOU3OIIIEIIeM B alBOKATCKYIO MajaTy U XK1aTh
COOTBETCTBYIOIIMX MHAVBUAYaTbHBIX peKOMEHIAII (31eCh 1 1ajiee UMEIOTCS B BUAY pa3b-
SICHEeHUSI B cooTBeTcTBUU ¢ noAr. 19 m. 3 cT. 31 3akoHa 00 agBokaTtype u 1. 4 cT. 4 KIIDA).

I «IIpuocraHoBIeHNE» (OKa3aHUS KBATU(ULIMPOBAHHON! I0PUINYECKOI ITOMOIIIHN ) — BPEMEHHOE BHIHYKIEH -
HOE€ HEeUCIOJHEHHUE aiBOKATOM (DYHKIIMI 3aIMTHUKA 110 YTOJOBHOMY JIeJy B CBS3U C OMpPeaeJeHHbIMU 00CTOSI-
TEJBCTBAMM JI0 UX TIPEKpallleHUsl (IO yCTpaHEeHUs IPUYUH, MIPETSITCTBYIONIMX HaaIeXalleMy OKa3aHWI0 KBaju-
bupoBaHHOI IOPUINIECKON TTOMOIIIN).
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7. B ciydae eciu cienoBartesb (103HaBaTelb) SBHO MPEBBIIIAET CBOW MOJTHOMOYMS TMOO
JOITyCKAeT 3JI0yMOTPeOIeHUs CO CTOPOHBI MHBIX TTPUCYTCTBYIOIINX JIMII, 8 UMEHHO JOITyCcKa-
€T YIpo3bl, (pU3NUeCcKoe BO3IEICTBUE B OTHOLICHUH TTOA3AIIUTHOTO, a paBHO MPY HAIMYUU
WHBIX UCKJTIOYUTETBHBIX 00CTOSTEILCTB (ITIPU KOTOPBIX OCYIIECTBICHUE 3aLUThI CTAHOBUTCSI
HEBO3MOXHBIM, a HapyIIEHKE TTpaB MOA3AIMTHOTO B cJIydyae MpOoa0KeHHUS MPOLIeCCyalbHOTO
JNEeUCTBUSI OyIeT HEBOCIIOJHUMBIM), aIBOKATY CJIeIyeT MPUOCTAHOBUTDH CBOE yYacTHUE B JieJie
U TTOKMHYTh MECTO MPOBEICHMS MPOLIECCYaTbHOTO NeCTBUSI, HE3aMeIJIMTEIbHO 00XKajo-
BaTh ACUCTBUS cleaoBaTes (Io3HaBaTesIs1), COOOIIUTD O TIPOM30IIEAIIEeM B aIBOKATCKYIO
najary, a Takxe 1o Teje(oHy TOBEpHsl TOrO WX MHOTO MPaBOOXPAaHUTEILHOTO opraHa (op-
raHa paccijeoBaHus), COTPYAHUMKOM KOTOPOTO SIBJISIETCS cliefoBaTelb (I03HaBaTelb) J1U00
JIEXyPHOMY IPOKYPODY.

B cyuae 3asiBneHust oBepuTeist 00 MMEBIINX MECTO HE3aKOHHBIX ICMCTBUSIX B OTHOILIEHU Y
HETO 10 BCTYIIJICHUS aiBOKaTa B JIeJI0 JIMOO B €ro OTCYTCTBME aBOKAT 00s13aH XO4aTaliCTBO-
BaTh O HEMeIJIEHHOM (puKcauuu pakTa HapylieHus (HarpuMep, cJieoB T000eB) U MPUHSTh
BCE€ BO3MOXHBIE MPOLIecCyaibHbIE MEPHI I YCTpaHEHUSsT HapyIIeHUsI TpaB U 3aKOHHBIX
WHTEPECOB TOBEPUTEJIS.

8. [1pu BCTymIeHMM B YTOJIOBHOE JIEJI0 Ha CTaAuU CyAeOHOro pa3onpaTeIbcTBa aafBoOKaT
00s13aH 03HAKOMMTBCSI CO BCEMM MaTepHajlaMU JeJia, MPOBeCTU KOH(PUIASHIIMATbHYIO O¢-
celly ¢ MOA3ALIMTHBIM Ha MPeaIMeT BbISICHEHUS €T0 NO3ULIMU 1100 (popMUPOBaHUST HOBOM
MO3UIIUU TTIOJTHOCTBIO WU B YaCTU (C YYETOM BBISIBIICHHBIX ITPU M3YyYEHUM MaTepraJioB Aesa
00CTOSITENIBCTB).

B cnyyae HenmpegocTaBiaeHUS CyIOM BpeMEHU U1 03HAKOMJIEHUSI BHOBb BCTYITMBIIIETO
B JIeJIO aJiBOKaTa ¢ MaTepualaMy YTOJIOBHOTO Jejia aIBOKaT 00s13aH 3asiBUTh XOAaTaliCTBO
O MIPeI0CTaBICHUH BO3MOXHOCTHY M IOCTATOUHOTO BPEMEHM /151 O3HAKOMJICHHUSI ¢ MaTepralaMu
nena U 00CyXIeHUs MO3ULIMY C MOA3AIIUTHRIM. PazymMHast 1ToCTaTOUHOCTb UCITpallIMBaeMOTO
BPEeMEHM 151 TTOATOTOBKHU 3aIlIUTHI 3aBUCUT OT 00beMa YTOJIOBHOTO Jiejia (KOJUUEeCTBO TOMOB
JieNa, KOJIMYECTBO 3MU3010B OOBUHEHMS ), €T0 CIOKHOCTH (KOJMYECTBO CyAeOHBIX SKCIEPTU3,
cBUIeTeNel U T. 1.), (pakTa HaxoxaeHus noazamuTtHoro B CU30, non foMaliHUM apecToM
JIMOO UHBIX MPUYMH, 3aTPYIHSIOIMX OOIIIEHNE MEXIYy HUM U aIBOKATOM.

[Tpu 3TOM ClienyeT UMeTh B BUIY, YTO 00513aHHOCTb Cy/1a IIPEeA0CTaBUTh BHOBb BCTYITUBIIIEMY
B JI€JIO aIBOKATy BPEMSI U O3HAKOMJICHUSI ¢ MaTeprUalaMHU Jiejia U TTIOATOTOBKE K y9aCTUIO
B CyZIeOHOM pa30oupareabcTBe MpsaMo peaycMoTpeHa ct. 248 YITK P®. CnenoBarenbHo,
OTKa3 B YIOBJIETBOPEHUU MMOJTOOHOIO X0IaTaiiCcTBa MOJTHOCTBIO JINOO HEOOOCHOBAHHOE OT-
paHUYEeHME 10 00bEeMY MPENOCTaBICHHBIX 111 O3HAKOMJIEHUsI MaTepuasioB JIMOO BpeMEH!
MpoLIeTypbl O3HAKOMJIEHUS C JIeJIOM 1 TTIOATOTOBKM K YYaCTHIO B CyJIeOHOM pa3oupaTeIbCTBe
SIBJISIETCSI HAPYILLIEHWEM YTOJIOBHO-IPOIIECCYaTbHOTO 3aKOHA, BJIEKYIIMM OTMEHY CyIeOHOTO
pelLIeHUs CyaoM aneuisimoHHoi nHctaHuuu (4. 1 ¢T. 389.17 YIIK P®), mockoabKy Hapy-
maroTcsd (MmyTeM JIMIIEHUS WM He0OOCHOBAaHHOTO OTpaHUYeHMs ) TapaHTupoBaHHbie YITK
P® npaBa yyacTHUKOB Cy10ITPOU3BOACTBA.

9. B ciiyyae mosydeHusl B yCTAaHOBJIEHHOM TIOPSIIKE Ha3HAUEHMST Ha 3allIUTy B CTaIUU
CyIeOHOro pa30upaTeIbCTBa JILIA, Y KOTOPOTO UMEETCs IMPUTJIAIIeHHBIN 3allIMTHUK, Ha3Ha-
YEHHBIN 3allIUTHUK 00s13aH 110 BO3MOXHOCTH COINIACOBaTh CBOU ACHCTBUS C TTOA3AIIUTHBIM
U €ro aJiBoKaToM, n30erast 00CTOSITEILCTB HaBI3bIBAHUSI CBOEH TTOMOIIIN.

Coset ®DIIA B cBoeM Perienuu ot 27 centssopst 2013 r. «O aBoOiHOM 3a1iuTe» yKa3aa Ha
TO, YTO «aJIBOKAT B COOTBETCTBUM C TTpaBUJIaMM aJBOKATCKOI 3TUKMU HE BIIpaBe IPUHUMATh
Mopy4YeHre Ha 3alIUTy TPOTUB BOJIY MOACYAMMOTIO U HaBSI3bIBaTh CBOIO TIOMOIIIb B CY/IE B Kaue-
CTBE 3allIMTHUKA 1T0 Ha3HAYEHUIO, €CJIM B TIPOLIECCe YIACTBYET 3alIUTHUK, OCYIIECTBISIONINIA
CBOM MOJTHOMOYHSI IO COMIALIEHUIO ¢ JoBepuTeneM. OTKa3 MOACYAMMOro OT 3alllMTHUKA-
“nmybnepa” B JTaHHOW CUTyalLlUU SIBJISIETCSI 0OOCHOBAaHHBIM U MCKJIIOYAIOIIMM BCTYILJIEHUE
aJiBOKaTa B IeJIO B KAUeCTBE 3allIMTHUKA 10 HAa3HAYCHUIO».

OpHako JaHHOE pellleHKe He clieayeT BOCIIPUHUMATD KaK MO3BOJIsIollee Ha3HAYeHHOMY
aIBOKaTy TTIOKMHYTH CyneOHOe 3aceqaHre BOIPEKH PEIIeHUIO Cyla 00 0TKa3e B YIOBICTBOPEHUM
3asIBJICHHOT'O TTOACYAMMBIM OTKAa3a OT I0pUINYECKOM ITOMOIIM JAHHOTO aJBoKaTa. AIBOKATy
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0€3yCJI0BHO CJIeAyeT MOTUBUPOBAHHO MOAAEPKATh 3asiBIEHHOE MOACYAMMbIM XO1aTaiCTBO
00 OTKa3e OT HEro, HO pellIeHUe BOMPOca O MPOJOKEHUM €TI0 y4acTUsl B POLIECCE 3aBUCUT
OT COOTBETCTBYIOILIETO CYAEOHOrO aKTa.

[TonoGHBIN anropuT™ n1efiCTBUIA O0YCIOBIEH CAEAYIOLIINM.

Ha cyn Bo3noxeHa 0013aHHOCTD MO0 00ECTIEYEHUIO TTPAB U 3aKOHHBIX MHTEPECOB Y4acT-
HUKOB IMpollecca; MpeaceaaTeIbCTBYIOIIMIA PYKOBOAUT CyAeOHBIM 3aceJaHeM U o0ecrevn-
BaeT COOJII0IEHUE pacnopsiika cy1eOHOro 3acejaHus; 0TKa3 MoJACYIMMOro OT 3alllMTHUKA
He obs13aTeieH 1S cyaa; JII000e pelleHue Cyaa JOJKHO ObITh 3aKOHHBIM, 00O0OCHOBAaHHBLIM
1 MOTMBUPOBAHHBIM.

CoBepllleHHO 0YEBUIHO, YTO MPABO Ha 3allUTY ITOCPEACTBOM IMPUIIAIIEHHOTO afBoKaTa
(1o coryalieHu0) uMeeT 6e3yCIOBHBINM MPUOPUTET Mepe/l 3alUTO Ha3HAUYEHHBIM aJIBOKA-
TOM. JloBEpUTEJIb TTO COTJIAIIEHUIO BITPaBe JOOPOBOJILHO B JTI0O0OW MOMEHT OTKAa3aThCs OT
NaJIbHEHIIero yyacTus B ieJie MPUIJaleHHOTO (KOHKPETHOr0) 3alllMTHMKA U MPUTIACUTh
Japyroro (Jinbo xomaTaiicTBOBaTh O HA3HAYEHU U 3alIUTHUKA).

[Tpu aTOM cleayeT UMeTh B BUIY, YTO B OTAEJIbHBIX CIy4asX, C ydeTOM YCTaHOBJIEHHBIX
00CTOSTENBCTB 3JI0YyNOTPeOJIEHUS MPAaBOM Ha 3alIUTY, HEOTJIOXHBIX MPOILIECCYaTbHbBIX
NEUCTBUIA, MHBIX OOCTOSITEJILCTB, BI3BAHHBIX HEOOXOIMMOCTBIO OTIIPABIEHHUS TTPaBOCY AU
B YCTAHOBJIEHHbIE CPOKM U BO M30eKaHUe HApyIIeHUs MpaB APYTUX YUaCTHUKOB CYAOIIPO-
W3BOJICTBA, CYJ MOXET Ha3HAYMTh aIBOKATA JIJIS 3aIIUTHI ITOJCYIMMOTO U B CJIy4ae y4acTHsI
B JieJie Apyroro aaBokaTa. OueHKa MpaBOMEPHOCTH TAKOTO PEIICHUS B KaXIOM KOHKPETHOM
cJyJae SIBJISIETCSl OTHUM M3 OOCTOSITENILCTB, MOJIEKaIX ITPOBEPKe B cydae 00KaJloBaHUS
MpuroBopa, uHoro cyaedHoro pemeHus. CornacHo IToctanosnenuto [1nenyma BepxoBHoro
Cymna ot 30 ntoHs 2015 r. Ne 29 «cyn MoXeT He TIpU3HAaTh IpaBO OOBUHSIEMOTO Ha 3allly -
Ty HapyLIEHHbIM B T€X CJIydyasiX, KOrja OTKa3 B YJIOBJIETBOPEHUM XOAaTalicTBa JIMOO MHOE
orpaHMYE€HME B peanM3allii OTAEIbHBIX TIPABOMOYNIT OOBUHSIEMOTrO WM €ro 3allluTHUKA
00YCJIOBJIEHBI IBHO HETOOPOCOBECTHBIM MCTIOJIb30BAHUEM UMM 3TUX TPABOMOYMIA B y1IEpO
MHTEpecam APYyTUX Y4aCTHUKOB Ipoliecca, MOCKOJIbKY B CHUJIy TpeboBaHUI yacTu 3 cTa-
oM 17 KoHcTutynum Poccuiickoii @eaepaliny ocyIliecTBIeHUE TIpaB U CBOOOJ YejioBeKa
He IOJKHO HapyllaTh IpaBa U CBOOOBI APYTUX JIUIL». YKa3aHHOe pa3dbsicHeHue [linenyma
BC cornacyercs ¢ npaktukoi ECITY.

CornacHo nocienosarenbHoi nmo3uunyu ECITY (cM. cchliKy Ha KOHKPETHbBIE peleHUsT
B MpeamMOyJie K peKoOMeHIalMsIM) Ha3HaYeHUe 3alllMTHUKA ITPOTUB BOJIM B CJIOKHOM U 3a-
TSKHOM CyI€O0HOM pa3doupaTesibCTBE BO3MOXKHO MO YCMOTPEHUIO KOMITETEHTHBIX OPTaHOB,
pEeLIMBIIMX TaKMM 00pa3oM 00ecneuuThb MPaBo Ha 3allUTY «B MHTEepecax MpaBOCYasI».
[Tpu 3TOM Cyn D1OKE€H CTPEMUTHCS K TOMY, YTOObI BEIOMpPATh aiBOKAaTa, KOTOPOMY J10BE-
psieT MOACYAMMBII, OTHAKO HECMOTPS Ha Ba’XKHOCTb OTHOIIIEHU KOH(MUASHIIUATbHOCTU
MEXIy aJlBOKAaTOM M KJIMEHTOM IIpaBO BbIOOpA aIBOKATa HE MOXKET pacCMaTpUBAThCS KakK
abcommoTHoe. OHO HEM30eXXKHO MOMJIEXKUT ONPeAeICHHBIM OrPaHUYEHUSIM, KOT/1a peub UIET
O MPEeAOCTaBJICHUU IOPUINUECKON MOMOIIM U KOT/Ia CYIbl TOJKHBI pelllaTh, TPeOYIOT U
WHTEPECHl MPABOCYANS TOTO, YTOOBI 3aIIATY OOBUHSIEMOIO OCYIIECTBISI HA3HAYEHHBII
UMM MPEACTABUTEb.

[TpyHMMast BO BHUMaHUe U3JI0KEHHOE 1 MCXOs U3 MOJ0XKeHU 11. 7 ¢T. 49 u cT. 243 YIIK
P®, nmoam. 6 11. 4 cT. 6 3akoHa 00 anBokaType, cT. 12, 1. 2 cT. 13 KIIDA, B 1aHHOI CUTyalluu
Ha3HAYEHHBIN CyI0M 3alIMTHUK-aIBOKAT HE BIPABE MPUHATh CAMOCTOSITEIbHOE PELICHUE
O TIpeKpalleHU | y4acTusl B Cy1eOHOM Mpoliecce 0e3 COOTBETCTBYIOIIETO pellieHus cyaa 00
YIOBJIETBOPEHUH 3asiBJICHMSI 00 OTBOJIE MJIM OTKa3e OT 3alluTHHMKA. CaMOBOJIbHOE OCTaBJIEHNE
aJIBOKATOM 3ajia CyIeOHOro 3acelaHusl, B HapyllIEHME €T0 MOpPsIAKa U BOIPEKHU PEIICHUIO Cya,
MOXET OBbITh pPAaCLEHEHO KaK OTKa3 OT 3allUThI M MPOsIBICHUE HEyBaxKeHUs K cyny. B ciayyae
HEYIOBJIETBOPEHUSI CYIOM 3asiBJICHMSI 00 OTKa3e OT 3alllMTHUKA JTMOO0 OTBOJIE aABOKAT JOJIKEH
MPOAOJIKUTD OCYIIECTBIISITH CBOM TTpOliecCCyabHbIE TOJTHOMOYHS, IPUHUMAs BCe pa3yMHbIe
U TOCTAaTOYHBIE MEPBI JUIS 3alUThI MPaB U 3aKOHHBIX MHTEPECOB MOA3AIIUTHOTO, BKJIOYast
rnocjenyoliiee 00kaaoBaHKEe HE3aKOHHBIX (IT0 MHEHUIO TOBEPUTEIST U/ WK 10 YOEKIEHUIO
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agBoKaTa) NEUCTBUIA (0e31eMCTBUS) Cylda B YCTAHOBJIEHHOM YTOJIOBHO-MPOLECCYaIbHBIM
3aKOHOM TTOpSIZIKE.

10. B ciiyyae BOBHMKHOBEHUS Y alBOKaTa COMHEHU I B PaBUJILHOCTU €T0 IeMUCTBUIA TIpU
Mpoleaype 3aMEHBI 3allUTHUKA (CITOKHAsI 3TUYECKasl CUTyallusI) eMy CJIeyeT 0OpaTUThCS
B coBeT Al 1151 mosrydyeHHs1 COOTBETCTBYIOIIMX KOMIIETEHTHBIX PEKOMEH AU B COOTBETCTBUM
¢ nnoyioxeHusiMu roamn. 19 1. 3 c¢t. 31 3akoHa 00 anBokartype u I1. 4 cT. 4 KIIDA.

OINACHOCTHU IBOMHO! 3AIIUTHI>
O IMocranoaenun Koncturymuonnoro Cyna P® or 17 urong 2019 r. Ne 28-11

Huronaii Kunnuc, Ynen Komuccuu @IA PD no smuke u cmandapmam, e AOGOKamckoil naiamol
eopoda Mockeul, K. 10. H., doyeHm
https://fparf.ru/polemic/opinions/opasnosti-dvoynoy-zashchity/

17 monsa 2019 r. Koucturymonusiit Cyn PO BeiHec [TocTaHOBIEHME O ATy O TIPOBEPKE
KoHCTUTYHMOHHOCTH cT. 50 1 52 YIIK P® B cBsI3M ¢ xamoboii rpaxkmanmna FO. F0. Kasa-
JlepoBa, Ipu3HaB yka3aHHble ctaTbu YIIK He nporuBopevammmu Koncruryuuu PO B Toii
Mepe, B KaKoii 10 CBOEMY KOHCTUTYLIMOHHO-IIPAaBOBOMY CMBICJTY OHU He MPEAroaraimT, YTO
JIO3HABATENb, CJIEIOBATEb WM CYJ MOXET OCTABUTh O€3 YIOBJIETBOPEHUS 3asIBJICHUE JIN1IA
00 OTKa3e OT 3alllUTHUKA 10 HA3HAYEHUIO MPU YYaCTHUU B YTOJOBHOM JieJie 3alllMTHHUKA T10
COTJIAIIEHUIO, €CJIU OTCYTCTBYET 3JI0yMOTPEOJIEHUE MPABOM Ha 3aILUTY CO CTOPOHBI 9TOTO
JI1Ia, a TAKXKe MPUTIAIIEHHOT0 3allMTHUKA. [IpruMeHeHre Brpeab JaHHBIX MOJOXeHU cT. 50
u 52 YIIK P® Bonpeku yka3aHHOMY KOHCTUTYLIMOHHO-IIPABOBOMY CMBICJTY HE JOITyCKAeTCs.

Xotenoch Obl BEPUTD U HAIESIThCS, UTO TEM CaMbIM IOCTaBJIeHA TOYKa B KOHIENTYaJIbHOM
pa3pelleHur BO3HUKILIETO Ha TTpakTuke Borpoca. Hy a to, kak chopmynupoBanHas KoH-
ctutyuroHHbIM CynoM P® mpaBoBasi mo3uiiys OyieT BOILIOIIATHCS B XKU3Hb, 3aBUCUT OT
BBICKA3aHHOTO UM T€3MCa O TOM, UTO HE UCKIJIIOYAETCSI BOBMOXHOCTh «OCTaBUTh O€3 YIOBJIET-
BOPEHUSI 3asIBJICHUE JIM1IA 00 OTKA3€ OT 3alllMTHMKA [0 HAa3HAYEHUIO MPU 3JTI0yNOTPEeOJICHUN
MpaBOM Ha 3allUTy CO CTOPOHBI ATOTO JIMIIA, a TAKXKe MPUTJIAIIEHHOTO 3allluTHUKa». [1pu
5TOM KPUTEPUU HAIMYMS TAKOTO 3J710YITOTpeObIeHrs OyayT BhIpaOOTaHbl CyAeOHOM MTPAaKTUKOM.

AHanM3upys yroJoBHO-TIpolieccyaibHblie HOpMbI, KoHncturyumonssiit Cyn P® cosep-
ILIEHHO 000CHOBAaHHO O0paTW/Jl BHUMaHKE Ha TO, 4YTO, 00ecrneuyrBasi paBo Moa03peBaeMOro,
OOBMHSIEMOTO 3allMILATh CBOM ITpaBa ¢ MOMOIIbI0 Ha3HAY€HHOTO WJIM BHIOPAHHOTO UM ca-
MuM 3aiutHuKa, YITK P®D BMecTe ¢ TeM psiMO He perjlaMeHTUPYET CUTYalIUIO, CBSI3aHHYIO
C yJyacTMEM B JieJie 3allUTHMKA IT0 Ha3HAYEHUI0, OT KOTOPOTO MOA03peBAEMBblii, OOBUHSIEMbIA
OTKa3bIBaeTCs MPU OJJTHOBPEMEHHOM y4acTUU B Jiejie 3alllMTHUKA MO corjiameHuo. [1pu
9TOM TaKOIi 0TKa3 BO3MOXeH (He nmpoTuBopeyuT KoHctutyuuu PO, npuHLIMIIaM YrOJI0BHO-
npolieccyanabHOro npana u Apyrum HopmaM YITK P®), Ho He MOXeT paccMaTpuBaThCs Kak
OTKa3 OT 3alllUTHUKA BOOOIIIE, TaK KaK MPaBo MOA03PEBAEMOro, 0OBUHIEMOIO Ha MOJIyYeHUE
KBATM(UILIMPOBAHHOM IOPUANYECKON MTOMOIIN MPEAITIOIAraeTcsi 00eCredeHHbIM, a TOTOMY
noJioxkeHue 4. 2 c1. 52 YIIK P® o Heobs13aTe IbHOCTH OTKa3a OT 3alllUTHUKA [T JO3HaBaTeJs,
clienoBaTesis U Cyla B JAaHHOM CJIydyae He MOXET MPUMEHSTHCS CO CChUIKOM Ha 3alllUTy MpaB
MOI03pEBAEMOr0, OOBUHSIEMOTO.

Heob6xonrmo KpaTKo MOsSICHUTb KCTOPUIO BOIIpoca, pa3pelleHHOro HeiHe KoHCTuTy-
moHHbIM Cynom P®D, mockonbKy npuHaThIi mouyTtu 18 net Hazan YIIK P® He comepkxut
Ha Hero MpsSIMOTO OTBETA B CUJTy OTCYTCTBUS TaKOW MPOOJEMbI B COBETCKUIA M B HAYJIbHBIA
MOCTCOBETCKUIA MEPUOAbI MICTOPUM OTEUECTBEHHOTO MpaBa.

M3HavanbHbIE KOPHU BOMpPOCA (TOYHEE, TaXe CKa3aThb, «IIPOOJIEMBbI»), KaK s ToJIarato
(HO He yTBepKIar, YTOObI HE JTUIIATh ONMIMTOHEHTOB IIpaBa Ha aJIbTEPHATUBHBIE TOUKU 3pe-
HUsI), B TOM, YTO NMPpUMEPHO ¢ cepearHbl 90-x rr. XX B. ¢ paclIMpeHUeM AeHCTBUS MPUHIIMNA
COCTSI3aTeJIbHOCTH B YTOJIOBHOM CYIOIPOU3BOACTBE, MPaB CTOPOHbI 3aIUTHI, TTOCTETIEHHBIM
MPU3HAHMEM TOTO, YTO MOJ03PEBAEMbBII M OOBUHSIEMBII MOTYT IIPUIJIACUTD ITO COTJIAIIEHUTO
He OJHOTI0, a HECKOJILKO 3allIMTHUKOB (10 TOro, Kak Takoe npaBo 18 nekadpst 2001 r. 6b110
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npsimo 3akperuieHo B 4. 1 ¢1. 50 YITIK P®), 0603HaumIMCch Kak MO3UTUBHBIE, TaK M HETaTUB-
HbIE MOCJIEACTBUSI TAKMX HOBALIMIA.

[TockoJIbKY MO3UTUBHBIE MOCTEACTBUSI OUEBUIHbI, OCTAHOBUMCSI Ha aHAJIM3€ HETaTUBHBIX.

Taxk, cnenmoBaTeId U CyabU I0JITO HE MOIJIM pa300paThCsl B BOIPOCE O TOM, JISTUTUMHO
JIA TIPOM3BOJICTBO IO YTOJIOBHOMY Jey, €CJIU JJIsS y9acTus B CJISACTBEHHOM WU CyIeOHOM
NelcTBUM (CyneOHOM 3aceaHMM) SIBUJIKCh HE BCe, a JIMIIb HEKOTOPbIE U3 3allIMTHUKOB IO
coranieHuno. B ¢Bsi3u ¢ aTUM Bce yalle cTajJli BO3HUKATh KOH(MJIMKTHBIE CUTyallMy, KOTaa
aJIBOKATOB T10 COIIAIIIEHUIO CTaJli OOBUHSITh B HAMEPEHUU COPBaTh MMPOU3BOJCTBO CIEICT-
BEHHOTO WJIU CyIeOHOTO NeMCTBUS Jaxe B TeX CaydasiX, Koraa OHU J0OPOCOBECTHO YBEAO-
MWJIY CJIeI0BaTelIsl U/WIW Cyll O CBOel HesiBKe, IPyroi (Ipyrue) 3alliuTHUK 3TOTO Xe Julia
I10 COMIAIIEHUIO SIBUJICS, a caM TOJI03peBaeMblil (OOBUHSIEMBIH, TTOACYIUMBII) HE BO3paxKas
MPOTUB MPOM3BOJICTBA CJENCTBEHHOTO WU CyIeOHOTO NEMCTBUS C «<HETTOTHBIM KOMITJIEKTOM»
3alIUTHUKOB IO COTJIAIIEHUIO.

HyxHo otnate noyrxkHoe cynbsiMm BepxoBHoro Cyna P®, koropsie emie B 2006 r. B ripa-
KTUYECKOM TTOCOOUH, MOJIyYMBIIIEM IITMPOKOE PACIIPOCTPAaHEHUE Cpean CyIeOHBIX IOPUCTOB
1 BIIOCJIEICTBMU HEOJTHOKPATHO TNepen3aaBaBileMcs, ykazanu, uto «CrtaThbs 48 KoHcTuTyuumn
rapaHTUpYeT KaxXI0My ITpaBo Ha MoJayYeHre KBaTUMUIMPOBAHHOM I0pUIANYECKOI TOMOIIIU.
CornacHo nonoxeHusiM 4. 1 cT. 50 YITK P® nogo3peBaeMblii i 0OBUHSIEMbII BIPaBE MPU -
[JIJACKTh HECKOJIBKO 3alIUTHUKOB. YUacTue X0Ts Obl OMTHOTO 3allIMTHUKA B CyAeOHOM 3aceaHuu
obOecreyunBaeT ocylllecTBAeHUEe (PYHKIIMU 3aIUThHI B YTOJOBHOM IIPOLIECCe U TapaHTUPYET
MOACYIMMOMY MPaBO Ha MOJyYeHre KBATU(MULIMPOBAHHOM I0opuandeckoit momoiiu. [Toaromy
MPU OTCYTCTBUM OJHOTO M3 3aIIUTHUKOB B CyIeOHOM 3aceIaHMU I0ITyCKaeTCs IMPOIOKEHIE
CcyneOHOro pa3orparebCcTBa, MOCKOJbKY MPaBO Ha 3allUTY MOACYAMMOTO He HapylllaeTcs,
a ero MHTEPEChI MPeICTaBJIeHBI IPYTUMU alBOKaTaMm» ..

B ntore ITnenym BepxoBHoro Cyma P® B [Toctanosnenun ot 30 nions 2015 r. Ne 29
«O npakTuKe MPUMEHEHUSs CylaMU 3aKOHOJAaTeIbCTBA, 00eCTIeurBaIOILEro MPaBo Ha 3allUTy
B YTOJIOBHOM CYZIOIPOM3BOJCTBE» YeTKO YKa3ail: «Koraa 3aimmuTy 00BUHSIEMOTO OCYIIECTBIIS -
0T HECKOJIbKO TPUIJIAIIEHHBIX UM aJIBOKATOB, HESIBKA KOTO-JIM00 U3 HUX MPU Haljiexaliem
YBEJIOMJIEHUU O JlaTe, BPEMEHU U MeCTe CyIeOHOro pa30rpaTebCcTBa He TPEMsITCTBYET €T0
MMPOBEACHUIO MPU YUYACTUM XOTsI ObI OMHOIO U3 aIBOKATOB» (a03. 4 1. 12).

C npyroii CTOpOHBI, B YKa3aHHbBII KICTOPUUYECKHUI TTIepUOI YeTKO 0003HAUYMIaCh TaKasl
TEHACHIINS: KaK OOUH-eAMHCTBEHHBIN, TaK U HECKOJIBKO 3allIMTHUKOB (aABOKATOB) T10 CO-
rJalleHUIO CTaIu MO/ pa3IMYHbBIMU MpeagoraMu (Kak BIloJHe (popMabHO OOOCHOBAaHHBIMMU,
TaK 1 BOOOI1Ie HUKaK HEOOOCHOBAaHHBIMU) CUCTEMATUYECKU CPbIBATh CIEACTBEHHBIE 1E1iCTBUS
U cyleOHbIe 3aceaHusl, OTKAa3bIBaThCsI OT yUacTHs B HUX (HaripuMep, OT YJacTHs B Cyae0-
HBIX ITPEHUSIX), YTOOBI JOXKIATHCSI UCTEUEHMSI CPOKOB JaBHOCTHU MPUBJICYEHHS K YTOJIOBHOMN
OTBETCTBEHHOCTH, OOBSIBJICHUSI aMHUCTUM, JIMOO OKa3aTh TAKUM CIIOCOOOM BO3JEICTBUE Ha
CJeI0BaTes WIM CYIblO, BHIHYIUB UX YIOBIETBOPUTH KaKoe-HUOYIb X0AaTaiicTBO U T. 11. [1pu
9TOM IIIMPOKOE XOXKIEHUE B aIBOKATCKOI Cpelie MOy TE3UC O TOM, UTO aJIBOKAT — CJIyra
TOBEPUTEJIsI, YTO TIOBEPUTETH MOXKET 3aMPETUTDh aIBOKATY SIBSITHCS /151 yIacTUsI, HAIIPUMED,
B KOHKPETHOM CJIEICTBEHHOM WU CyIeOHOM JIeICTBUHU, a aIBOKAT SIKOOBI HE BIIpaBe OCIY-
1IaThCSA. YBBI, HACKOJbKO MOKAa3bIBACT MO JMYHBIM MPAKTUYECKUIA OMBIT U TMIOCTOSTHHOE
00lIIEHME C KOJUIeraMK, HEKOTOPbIE aiBOKATHI U 10 Ceii IeHb UCKPEHHE CUUTAIOT YIIOMSIHYThIi
TE3UC OCHOBAHHBIM Ha 3aKOHe!

Puckys 6bITh OOBUHEHHBIM B CYyOBEKTUBU3ME, TTO3BOJIIO ce0e YTBEPKIaTh, YTO YITOMSI-
HYTbII HE OCHOBaHHbII Ha 3aKOHE T€3UC — 3TO, BO3MOXHO, IJlaBHas MPUYKMHA, TTPUBE/IIIast
B UTOTe K HEOOXO0AUMOCTU BbiHeceHUs1 KoHcTuTylimoHHbIM Cynom P®D KoMMeHTUpyeMOro
[TocTtaHOBNEHUS.

He Hanesch (B psine ciiydaeB, OyaeM YECTHBI, BIIOJIHE peaTMCTUYHO U OOOCHOBAHHO) Ha
BO3MOXHOCTb TOCTUXKEHUSI 0J1aronpusiTHOTO JJIsl MOA3aIMTHOIO pe3yJbTaTa o aeay TeMu
CpeaCTBaMM, KOTOPBIE MPSMO MPEAYCMOTPEHBI B YTOJOBHO-TIPOLIECCYaIbHOM 3aKOHOIATE b~

! TIpakTKa mpuMeHeHUs YTOJIOBHO-TIpolieccyatbHOro Konekca PD / [Tox penakiyeii 3aMeCTUTEIS TIpece-
narenst Bepxosnoro Cyna PO B. I1. Bepuna. M.: FOpaiit, 2006. C. 216. Boripoc 143.
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CTBe, U OTHOBPEMEHHO He 3KeJjlasl B MHTepecaxX JOBepUTelsl HapylllaTh 3alPeThl, yCTAHOBJICH -
Hble YK PO (1. e. coBepiIaTh MpecTyIICHUS IJIST «pELIeHUST BOIIPOCa» JOBEPUTEIsl), YaCTh
aZIBOKATOB CTaJla UCII0JIb30BaTh 00JIeBbIe TOUKHU CyIeOHO-CAEACTBEHHOM MpakKTUKU. JItobomy
MPaKTUKY U3BECTHO, UTO (I10 MIPpUYMHAM, KOTOPhIE HET HYK/Ibl aHAJIM3UPOBATh B HACTOSIILIEM
KOMMEHTapUM) ropasio jierye 100UThCs OTMEHbI IIPUTOBOPA MO TOMY OCHOBAHUIO, UTO TIPU
MPOM3BOJICTBE MO YTOJOBHOMY JIeJIy AOIYIIEHbI HapyIIEHUS YTOJI0BHO-ITPOLIECCYaTIbHOTO
3aKOHA, YEM MbITATbCS YOSIUTh BBILIECTOSIIUMA CyI B TOM, YTO BBIBOABI CyJa, U3JI0KEHHbIE
B IPUTOBOPE, HE COOTBETCTBYIOT (PAKTUYECKUM OOCTOSITE/IbCTBAM JiejIa. A TTOCKOJIbKY IPaBO
Ha 3amuTy (cT. 16 YIIK P®) —3T0 McTOpuUYecKU HeKasl «CBSIIEHHAsI KOpOBa», KOTOPOIt
MOKJIOHSIIOTCS (COBEPIIEHHO HEBaXXHO, 110 KaKUM IpUYMHaM) BCe, BKJIIOUasl To3HaBaTe-
Jieit, cienoBaresneii, IpOKypoOpOB M CyIeil, TO aaABOKAThI-3allIMTHUKY U30paii TAKTUKY HE
TOJIbKO TTIOMCKA YK€ KEM-TO JOMYIIEHHBIX HApYIIEeHWI, HO ¥ CO3IaHus / TIPOBOLIMPOBAHUS
MpU NPOU3BOJCTBE MO YTOJOBHOMY JIeJ1y CUTYallMil, KOTOpbIE aKTyallbHasli HA KOHKPETHbII
MOMEHT BpEMEHU Cy1eOHO-CIeACTBEHHAsI MPaKTHUKa C BBICOKOI J0JIei BEpOSITHOCTU MOTJia
MpU3HATh HapylLlIeHUEM MpaBa Ha 3aluuTy. [IprBeneHHbIN BhIlIE TPUMEDP C HOBbIM UHCTU -
TYTOM «HECKOJbKHNX 3aIIMTHUKOB» U UX HEMOJHOM SIBKO — HATJISIIHOE MOATBEPXKIACHUE
CKa3aHHOMY.

UpesBblualiHO CIIOCOOCTBOBAJIO MOMUCKY 3alIMTHUKAMU HOBBIX «TBOPUYECKUX» METOI0OB
paboThl U 3aKpEIIEHUE B HOBOM YTOJIOBHO-IIPOLIECCYabHOM 3aKOHE OTPOMHOTO KOJIrYe-
CTBa MpolieccyalbHbIX CPOKOB U MOCJIEACTBUI UX HapylieHus. [Ipuyem, u caMu cpoku,
U MOCJIEACTBUSI UX HAPYIIIEHUS 3aKPETUISLIMCh U 3aKPEIUISIIOTCS B 3aKOHE U BbIpa0aThIBAIOTCS
MNpPaBOINPUMEHUTEIbHOM MPAKTUKOU BECbMa HEUYETKO U CYyOBEKTUBHO, YTO CITOCOOCTBYET
COXpaHEHUIO CUTyallMM IIPaBOBOM HeolpeaeleHHOCTU. IIuTebHOe BpeMs CyAbl HE MOIIU
0OCO3HaTh, UTO JOMAILIHUI apecT, OyAyuu pa3HOBUIHOCTbBIO 3aKJIOUEHUS MO, CTPaxXy, HE
MOXeT OBITh OeccpouHbIM. [ToHamoouoch BMemaTenbeTBo KoncrurymonHoro Cyna PO,
yT0o0HI cT. 107 YITIK P® nipuBenu K COCTOSHUIO, TOCTYITHOMY JUII TIOHUMAaHUS PSIIOBOTO
npakTuka. J1o cux mop cya aneuislMOHHOW MHCTAaHLIMU, TTIPU3HAB U30paHue B KaueCTBe
Mepbl IpeceueHusl 3aKII0UeHHs MO/ CTPaXKy WIM MPOIJIEHUE CPOKA COAEPXKAHMUS IO CTpakei
Mpou3BeaeHHBIM ¢ HapyleHreM YITK P®D, He paccmaTpuBaeT XoaaTaiicTBO clieoBaTeIsl caMm
T10 TIpaBUJIaM TIPOU3BOACTBA B Cy/ie MEPBOIl MHCTAHLIMK, a BO3BpalllaeT MaTepuraa Ha HOBOE
paccMOTpeHue, N30upas JIMIY Ha «[IPOMEXYTOUHbIN» CPOK Mepy MPeceueHUsI B BUAE COIEP-
JKaHMS MO CTpaXei Jaxe B TeX Cayvasix, Koraa He MpoaJieHHe, a cCaMo M30paHue IMTPpU3HAHbI
STUM CYAOM IPOU3BEAESHHBIMU C HApYLIEHNEM HOPM YTOJIOBHO-MIPOLECCyaIbHOTO MpaBa,
u T. 1. Takoit HeonpeaeJeHHOCThIO 3alIMTHUKY, €CTECTBEHHO, MOJIb3YIOTCS B MHTepecax
JIOBEpPUTEJIEH.

Becbma HeogHO3HAYHO TOJIKYeTCsT Ha mpakTuke 1 4. 3 ¢T. 50 YIIK P®, ycranasnuBaio-
11as1, YTO B CJIy4Yae HEesIBKY MPUIJIAILIEHHOIO 3alllMTHUKA B T€YEHUE 5 CYTOK CO AHS 3asIBIICHUSI
XoJaTaicTBa O MpUTrialleHUM 3allUTHUKA (JIMOO KOrja y4acTBYIOLIMI B YTOJIOBHOM JIejie
3allIMTHUK B TEUEHUE 5 CYTOK HE MOXET IPUHSTH y4acTUE B MPOU3BOJACTBE KOHKPETHOIO
MPOLIECCYAJTbHOIO IEMCTBUS ) TO3HABATE b, CJIEA0BATEb UINU CYJ BIIpaBe MPEII0XNUTh
MOI03peBAEMOMY, OOBUHSIEMOMY MPUIIACUTDH APYTrOro 3allMTHUKA, a B CJIydae €ro oTkasa
MOPUHSTH MEPHI 110 Ha3HAYEHUIO 3allUTHUKA. B psime ciaydaeB COBEpILIEHHO OY€BUIHO, UTO
4. 3 ¢T. 50 YIIK P® 1o KOHKpeTHOMY JIeJly pacCMaTpUBaETCsI CTOPOHOM 3allIUThHI KaK Me-
XaHU3M, KOTOPbIH JOJIKEH MOBJIeYb OCO3HAHHOE CO3JaHUe HeTOMYCTUMbIX 10Ka3aTeIbCTB
1 COBEpIIIeHNEe NHBIX NIeUCTBUM, paclieHMBaeMbIX KaK CyIIECTBEHHOE HapyllIeHUE YyTOJIOBHO-
MpPOLIECCYAIbHOTO 3aKOHA.

OnHOBpEeMEHHO C OTMEYEHHBIMU TEHICHLUSIMU B CYI€OHON MTpaKTUKe BOZHUKJIA Apyras
npo6emMa, COBEpPIIEHHO He U3BECTHAsi COBETCKOMY M Ha4aJIbHOMY ITOCTCOBETCKOMY YTOJIOBHO-
MPOLECCYaTbHOMY MPaBYy.

15 uronst 2002 r. EBpornieiickuii cyn mo npaBam yenoBeKa BbiHeC [locTaHOBIEHUE MO
neny «KamamnaukoB npotuB Poccuiickoit @enepaunn» (kanoba Ne 47095/99), koHcTa-
THpoBaB HapyueHue M. 1 ¢t. 6 KoHBeHIIMM 0 3alI1Te TpaB YeJJoBeKa U OCHOBHBIX CBO-
00/ B 4aCTU HapylLIeHUSsI TOCYIapCTBOM IIpaBa KaXKI10Io IPU NpeabsBISHUUN eMy JII000ro
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YTOJIOBHOTO OOBMHEHUS Ha pa30MpaTesibCTBO Jiejia B pa3yMHBblil cpok. B [ToctaHoBneHnn
OTMEUaJIOCh, YTO B IPOU3BOACTBE IO YTOJOBHOMY NIy ObIJIM 3HAYUTEJIbHBIC IPOBOJIOYKH,
KOTOpBIE HeJIb3sT 00BSICHSTH CIIOKHOCTBIO JIeJla WIU IeHCTBUSIMU 3asiBUTeNsd. B yacTHoCTH,
JeJIO, HaXOAsICh B IIPOM3BOJICTBE Cy/a IMEPBOM MHCTAHLIMM, OCTaBaJI0Ch (pakKTUUECKHU Oe3
JNBUXXEHUS MOYTH ABa roaa, T. €. ¢ 7 mas 1997 r. no 15 anpenst 1999 r., Ha NpOTSIKEHUU
BCETO MPOU3BOJCTBA IO Iy 3asiBUTEJIb COAEpKaJCs MO CTpaxeli, a 3TO 00CTOSITE b-
CTBO TpeOOBaIO CO CTOPOHHKI CYIOB, 3aHUMABIINUXCS AEJIOM, TIPUJIOXUTH OCOObIE YCUITUS
K TOMY, 4YTOOBI IIpaBOCYAUE OTIIpaBisioch ObIcTpo. [Tocae mocTaHOBIIEHUST TIPUTOBOpaA
3 aBrycrta 1999 r. u npuHaTHUS peleHus oT 29 ceHTIops 1999 r. 06 oTKaze OT 0OBUHEHUIA,
HE YUYTCHHBIX IIPU BHIHECEHUHU TIPUTOBOPA, B OTHOILICHUU 3asiBUTEJISI OBLJIO BBIABUHYTO
HOBOE OOBMHEHME HAa OCHOBAHMU NpeXHUX PakToOB, YTO ele 0ojiee cnocoOCTBOBAIO
3aTSITUBAaHMIO TIPOM3BOJCTBA, KOTOPOE K TOMY MOMEHTY B CyZe MepBOil MHCTAHILIUM yXKe
TSIHYJIOCH 00Jiee YeThIPEX C TTOJIOBUHOI JIET.

Tak MHCTUTYT pa3yMHBIX CPOKOB HavaJl «[100eJOHOCHOE IIIECTBME» B OTEUECTBEHHOM IIpaBe.

3aBepimiach 9ta anomnes npuHsaTueM PenepanbHoro 3akoHa oT 30 arpesst 2010 r. Ne 68-
®3 «O KoMIIEHCAIUM 3a HapyIlIeHMe MpaBa Ha CyJ0MPOM3BOACTBO B Pa3yMHbIN CPOK WU
MpaBa Ha UCTIOJIHEHUE CyIeOHOro akTa B pa3yMHbBI CPOK» U BBEIEHUEM B YTOJIOBHOE CYI0-
MPOM3BOACTBO HOBOTO MpUHIIMIA « Pa3yMHBIi CPOK YTOJIOBHOTO CyIOITPOU3BOACTBA» (CT. 6.1).

[Tpuyem, Kak HEOMHOKPATHO OTMEYAJIOCh U B UCCIICIOBAHUAX, M HA Pa3IMYHbIX KOH(e-
PEHLIMSIX, «pa3yMHBIN CPOK» MOXKET UCUMUCISTHCS U TOAAMMU, T. €. 3TO TTOHSTUE OLIEHOYHOE,
HE HamoJIHEHHOE «IIpeAe/IbHBIM» COepXKaHueM, TpeOylolllee yuyeTa BCeX 00CTOSITEIbCTB
KOHKPETHOTO JeJa.

OpHako 11 psSiIoBOTO MTPaKTHUKA U €ro TPOLIeCCyaJbHOTO PYKOBOACTBA TaKasl HeoIpeie-
JICHHOCTh Heyno0Ha. ['opasno npolie npuaymaTh KakKue-To CpOKH, KOTOPbIE CETOAHS KOMY-
TO U3 BJACTh IpelepXKallux NpeacTaBIsIIOTCSI pa3yMHBIMU, U TPeOOBATh UX COOJIIOAEHUS,
OIIHOBPEMEHHO HaKa3bIBasl 3a HapylleHue. EctecTBeHHO, UTO, 3Hast 0 HOBOI 00JI€BOIT TOUKE
JOKHOCTHBIX JIMLI, BEAYLINX ITPOU3BOICTBO MO YTOJIOBHOMY AEIY, 3alIUTHUKYU CTAaJId STUM
3HaHUEM I10JIb30BaThCSI.

YkazaHHast COBOKYITHOCTh COOBITHIT (BO3MOKHO, M HE MCUYEPITbIBAOIIAsI) IIPUBeEJIa K M0-
SIBJICHUIO TaK Ha3bIBa€MbIX aIBOKATOB-1y0JIEpOB, T. €. aIBOKATOB 10 HA3HAYEHUI0, KOTOPbIE
MPUBJIEKAIOTCS K YIACTHIO B JIeJie JO3HABATEeJIeM, CJIeIoBaTeIeM WU CYJIOM B CUTYallluM, KOT/a,
10 X MHEHUI0, aJIBOKAT (aJBOKATHI) IO COTJIALICHUIO 3aTATUBAIOT IIPOU3BOACTBO I10 Aey,
T. €., mapOCHO BhIpaxkasich, COBepIIaloT ACUCTBUS (0e3eiicTBIE), HapyIaloLIe TTPUHITATT
Pa3yMHOTI0 CpOKa YrOJIOBHOTO CYIOIPOU3BOICTBA, 3aKPEIJICHHBII B 3aKOHe. Takxke oTMe-
YEHHOE SIBJICHNE Ha3bIBAIOT «IBOMHOM 3aLIATOMN».

OOBEKTUBHO OLIEHUBAsI MHCTUTYT aBOKATOB-IyOJIEPOB, CIEAYeT OTMETUTh, YTO €CIIU
MpUBJIeYCHNUE aJBOKaTa-AyoIepa (3allMTHUKA IT0 Ha3HAUYCHWIO) MEIIaeT alBOKaTy I10 CorJjia-
LIEHUIO PEan30BbIBATh TAKTUKY 3aTITMBAHUS ITpoliecca, TO TaKas TAKTUKA He 0J00psIeTCsI
MpaBOM U He 3allUILIAETCS UM.

C npyroii CTOpOHbI, aKTMBHBII aIBOKAT IO COIVIallIeHUIO 3a4acTylo Heyq00eH, ropasio
CITOKOITHee paboTaTh ¢ aABOKATOM IO Ha3HAYECHMUIO.

Ha cnenctBum BcTpedaeTcst onmacHasi KaTeropusl alBOKAaTOB-Iy0JIepOB — «KapMaHHBIE»
aJIBOKATHI, C y4aCTHEM KOTOPBIX B TOM MJIM MHOM CTeTreHU (habcuPUIIUPYIOTCS KaK ITPOCTO
TMpolieccyaibHbIe TOKYMEHTHI, TaK U JOKa3aTeJIbCTBa OOBUHEHMUS (SIBKU C TIOBUHHOM, TTOKa-
3aHMS MOI03PEBaeMOro/00BUHSIEMOTO U JIp. ).

B cymax anBokaTtbl-gy0aepbl B OCHOBHOM ITOMOTAIOT PAaCCMOTPETH A0 B TaK Ha3bIBae-
MbIe pa3yMHbIe CpOKHU, onipeaeneHHbie cuctemoii [AC P® «I1paBocynue» B 3 Mecsiia, XoTs
B 3aKOHE TaKOM cpoK oTcyTcTBYeT. HOBOSIBJIEHHBIE «pa3yMHbIe CPOKM» HABEPHSIKA SBJISTFOTCS
MPUYMHON aKTUBU3ALMU TTPUBJICUCHUS aIBOKATOB-1y0JIepOB, TaK KaK Cy/eil peajlbHO HaKa-
3bIBAIOT 3a HApPYIIEHUE TPOU3BOJIBHO MPUAYMaHHBIX pa3yMHBIX CPOKOB, U OHU OOSITCSI OBITh
MPUBJICYSHHBIMU K JUCLUUIUIMHAPHOI oTBeTcTBeHHOCTU. MHTEepecHo, uyTo EBponeiickmii
Cyn HuKora He TTpu3HaBajl (haKT pacCCMOTPEHMSI YTOJIOBHOTO Jiejia B CPOK CBHBIIIIE 3 MeCSIIIEB
(1 maxe B pa3yMHO 00J1ee [IUIMTEIbHBII) HapylieHneM KOHBEHILIMM, HO «y CTpaxa Iy1a3a BEJIMKW».
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ITo akTy MHOTME CyAbI CTAJIM JIIOOYIO HESIBKY aIBOKATa IO COMIALIEHUIO pacCMaTpUBaTh
KaK CpbIB pacCMOTpeHM Aena. Mexay TeM, KaxXablii MOXeT 3a00J1eTh ¥ He OWH pa3 (I'paHb
MEXIy MPUAYMaHHOU 060JIE3HBIO U peAIbHOM, €CJIM OHM 00€ MOATBEPKAECHBI BpauyOM, pa3-
yMeeTcsl, MPOBECTU CJIOKHO), MOTYT peajbHO COBIIACTb AaThl MO ABYM, a TO U IO TPEM IIpO-
1ieccaM, 1 BOBCE HE MOTOMY, UTO aIBOKAT Cliejiajl 3TO CIIeLMaIbHO, a 10 TaK Ha3bIBAEMOMY
3aKOHY nomiocTu. Hy 1 ecTb enie psin nprurH, KOTOPbIE BCETIa CYLIECTBOBAIM U HE Melllan
paboTaTh, ej1a OTKJIAAbIBAIMCh HE OJIMH 1 HE JIBa pa3a, HO B IIpeaeiax 0CO3HaBaeMOM Ipo-
(heccuoHaIbHBIMY YYACTHUKAMU CYTOMTPOU3BOACTBA Pa3yMHOCTH.

OnacHoit TeHAEHLMEeN CETOHSIIIHETO THS SIBJISIETCS TO, YTO MHOTHE CY/IbI B3SLIU 32 TIPABUIIO
JIep>KaTh BCEX aIBOKATOB I10 COTJIAIIEHUIO HA MOJI03PEHUHU, MTOATOMY JaXKe MPU OTCYTCTBUU
CO CTOPOHBI aIBOKATa MO COIJIALLIEHUIO TTPU3HAKOB MPOLIECCYaTbHO HEKOHCTPYKTUBHOIO
MOBEAECHUS CYlIbsI YK€ B CAaMO€ MEPBOE 3aceaHue, B TOM YMCJIE B MPeIBAPUTEIbHOE CIIyIIa-
HUe, MpuriaiaeTr Ay0JepoB Ha ciayJyail, eCiay aaBoKaTaM Mo COMIallleHUIO B MEPCIEKTUBE
«3aX0YeTCsI YTO-TO COpBaTh». YTOOBI HETTOBAaIHO ObLIO!

Mexny Tem, B YIIK P® ycTtaHOB/IeHA Mpe3yMITLIMS PUTJIAILIEHUS] OOBUHSIEMbIM 3aILIUT-
HHUKa IO COIAIEHUIO, U JIMIIb ITPU OTKa3e OOBUHIEMOIO OT peaan3allui CBOEro mpasa Ha
MpUIJIAIIEHUE 3allIMTHUKA 32 CBOM CUET €My Ha3HayaeTcs 3alllMTHUK. VIMEHHO Takoi airo-
PUTM YETKO U HeIByCMBbICIeHHO Tiporucad B cT. 50 YIIK P®.

3allUMTHUK MO CorallleH!IO BIaieeT MaTepuaiaMu Aesa, cCoorupas 10Ka3aTeIbCTBEHHYIO
nHGOpMaLKIO (B TOM YUCJIE, TTO PSILY BOMPOCOB 0Opalliajics K CrieiajucTam), T. €. IeJiall To,
YTO a/IBOKAT [0 Ha3HAYEHHUIO He BCeraa AeJlaeT U/Ur MOXET cleaTh (HarpruMep, o0paTUuTh-
Cs 32 TUIATHOM KOHCYJIbTAIIMEN K CIIELIMAIMCTY, TTOCKOJIbKY TaKasi aKTUBHOCTh U3 OIOIKeTa
He ¢puHaHcupyeTcs). He Oynem (paHTazupoBaTh U BCepbe3 YTBEPKIAaTh, YTO aIBOKATHI 1O
Ha3HAUYEHUIO BCeraa M3ydaloT Bce MaTepraibl MHOTOTOMHOTIO jena. Takoe ciiydaeTcsi, HO
OTHIOJb HE €XXEeTHEBHO. 3a4acTyl0 OYEBUIHO, YTO 3TO HEBO3MOXHO: HaIIpUMep, KOTIa aaBO-
KarT Mo COMJIALICHUIO 3a00JIEBAET, €r0 3aMEHSIIOT Ha Ay0Jiepa, YTOOBI B KOHIIE T0O/1a 3aBEPIINTh
paccMOTpEeHrE€ MHOTOTOMHOTIO Aefia, M0 KOTOPOMY pa3yMHbI€ CPOKM CYAONPOU3BOICTBA
JNEeUCTBUTEILHO OJIM3KHU K 3aBEPILICHUIO WU BOOOIIE YXKE UCTEKIN (B HEKOTOPBIX CIydasx
3TO CBSI3aHO C HEBO3MOXKHOCTbIO aJIbHEMIIEero MpoAJIeHNsI CpOKa CoepKaHUsI MO CTpaxkei
MOJICYAMMOTIO 10 BBIHECEHUS TIPUTOBOPA).

OrnacHOCTb MAacCOBOTO (2 HE TOYEYHOT'0) MPU3HAHUS JISTUTUMHOCTU MHCTUTYTA aIBOKATOB-
y0J€pOB COCTOUT B TOM, YTO 3ALIMTHMK MO COMJIAIIEHUIO OYAET MPpU3HaH (haKyJIbTaTUBHBIM
YYaCTHUKOM Mpoliecca. Kak ToiabKo OH He MPUIET /151 y4acTHs B CJIECTBEHHOM WX CyIeOHOM
JEVCTBUU T10 JIIOOO¥ CaMO¥ YBaXXUTEIbHOM IIPUYMHE, CIEICTBEHHOE AEHCTBUE WU CyIeOHOe
3acegaHue OyaeT MpoOBOAUTHLCS Oe3 HEero ¢ ydacTUeM ajBoKaTa-ayosiepa, IpuyeM He Bceraa
JaXe OTHOTO U TOTO Xe. HEBO3MOXXHO OTpUIIATh 32 aABOKATOM MPABO BECTU CPa3y HECKOJIBKO
nei. Eciyu oOHapyXuBaeTcs, 4YTo alBOKAT SIBHO «HAaOpall» aej1 00bliie, YeM TO KOJIMYECTBO,
10 KOTOPOMY OH MOXET OJHOBPEMEHHO paboTaTh, OH MPUBJIEKAETCS K IUCLIUIIIMHAPHOMN
oTBeTcTBeHHOCTH (Toan. S1. 1 ¢T. 9, 1. 3 c1. 10 Kogekca npodeccruoHaabHOR 3TUKHU aaBO-
kKara). OIHAKO COBEPILIEHHO HEMMPABOMEPHO (M 3TOTO HUKOIIAa He ObLJIO — HU B COBETCKOE,
HU B TTIOCTCOBETCKOE BpeMs) TPEOOBATh OT a[IBOKATA IO COTJIAIIEHUIO 0€30rOBOPOYHON SIBKU
110 J11000My TpeOOBaHMIO Cya.

B crenctBeHHO-CyneOHOM NMpaKTUKe BCEraa CylecTBOBaJl MHCTUTYT COrJIacOBaHUS
BpPEMEHU MPOU3BOACTBA AEUCTBUS, 1aThl CyNeOHOTO 3aceqaHus. AIBOKaT, B OTJIUYUE OT
CyIbU U MIPOKYpOpa, He MoJydyaeT (PUKCUPOBAHHYIO 3apIjiaTy, He 3aBUCSIIYIO OT KOJU-
yecTBa e B mpou3BoaAcTBe. OH HE MOXET BECTU OJHO Ae0. ToabKo 3a cyeT paboThl MO
HECKOJIbKMM JieJlaM TOCTUTAeTCsl KaKOW-TO aleKBaTHBIM ypOBEHb 10X0/1a, IPUYEM B PsIIe
cllyyaeB (0COOEHHO B perMoHax) eaBa JM JOCTUTaIoINiA YpOBHS 3apruiat cyneit. Korna
CUJMIIb B KAOMHETE U TMOJyYaelllb MyCTh U HE TUTAHTCKYIO, HO CTAOUJIBHYIO 3aprJjiaTy, TO
KaXeTCs, YTO ATO TaK JETKO BCE pacCUMTaThb, BE3A€ YCIIETh, CAE€I0BATh MIPUHIIUITY CYI0-
MPOU3BOJICTBA O MIPaBe HAa PACCMOTPEHHUE AeJia B pa3yMHBI CpOK. A BOT Koraa Oeraeiib
0 ropoay mo aejam AoBepuTelieii, Koriaa TBoe «pabodyee MecTo» — TO JIM KOPUAOp Ccyaa,
TO JIU KOPUIOP OTACICHUS MOJULMHU, 1A €llle U 3acCTpeBaelllb TO B MpoOKax, TO B METPO,
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TO BCE BUAMIIb HECKOJBKO B MHOM cBeTe. Pazymeercs, eciiu agBokaT yyacTByeT B pac-
CMOTPEHMU MHOTOTOMHOTO Jiejla B CyJie MePBOW MHCTAHLIMU, TO OH HE BCEraa MOXET
BECTH Jlaxe ellle OAHO aeyio. Ecliu BBISICHSETCS, YTO CPBIBBI ObLIM CBSI3aHBI C 3aBEIOMO
HEBO3MOXHBIM K€JIaHMEM «pa30pBaThCs HA Ba Jeja», alBOKAT MPUBJIEKAETCI K TUCIIM -
IUIMHAPHOM OTBETCTBEHHOCTH.

Takum o6pa3om, eciau MpU3HaTh, YTO HESIBKA MO J1000W NpUYMHE alBOKATa MO
COrJIallleHUIO He TpeOyeT OTI0XKEeHU Aejia, TaK KaK 3alluTy OyaeT OCYIIEeCTBISATh
aJBoOKaT-Ay0aep, TO ¢ KAYeCTBEHHOM 3alIMTON MOXHO pacmnpoiatbesi. OTHUM U3 ca-
MBIX OITACHBIX MOCJEACTBUI CTAHET TO, YTO HEAOOPOCOBECTHBIE TOJXKHOCTHBIE JIMUIIA
OyayT JOCTaBJSThH U IOIMpalluBaTh BaXXHBIX CBUAETENIE BO BpeMs 00JIe3HU ajBoKaTa
MO COTJIall€HUIO U T. 1.

CamMoe ri1aBHOe, YTO MIBMEHWIOCHh OTHOILLIEHUE Cyel K 3asBJICHMIO aiBOKaTa O 3aHSITOCTU
B Ha3BaHHYIO cynbeii AaTy. Ecim paHbliie 3To 3asiBJIeHHE BOCIIPUMHUMAJIOCH B OOJIBIIIMHCTBE
cJIyJaeB ¢ IOHMMaHUEeM U MPeANPUHUMAINCH HOMBITKU K KOHCTPYKTMBHOMY COTIJIAaCOBaHMUIO,
TO B HACTOSIIIIEE BPEMSI 3a4acTyI0 alBOKATy YABTUMAaTUBHO HA3bIBAIOT IaThl, JaXKe HE TbITa-
SICh BBISICHUTh, CBOOOJIEH JIM OH, HE Ha3HAYEHO JIM Y HEro y>Ke JaBHO KaK0oe-TO IPYyroe 1eJo,
a TIOTOM HEesIBKY paclieHMBAIOT KaK CPBIB CYyAeOHOT0 3acelaHusl.

C nogBlieHHEeM aABOKATOB-1Yy0JIepOB (ABOMHOI 3allUTHI) aIBOKATCKOE COOOIIECTBO
ObLIIO BBIHYKIIEHO BbIpabaThIBaTh IMYyTHU OOPbObI C HE3aKOHHBIM OTpPaHUYEHUEM TIpaBa
KaXJ10TO MOJ03PEBAEMOT0, OOBUHSIEMOTO MOJb30BATHCS IMTOMOIIbBIO U30PAHHOTO UM
3alllMTHUKA.

27 cents0ps 2013 r. CoBet PenepanbHOI MMagaTel agBokKaToB P npuHsi pelreHne
«O nBOIHOI 3a1I1Te»!, B KOTOPOM pa3bsICHU, YTO aJBOKAT B COOTBETCTBUU C MTpaBUIaMU
npogeccuoHaIbHON 3TUKU HE BIIpaBe NMIPUHUMATh IMOPyUYeHME Ha 3alllUTy IPOTUB BOJIU
MOJACYIMMOTO U HaBI3bIBaTh €MY CBOIO TOMOIb B CYJl€ B KaUeCTBE 3allIMTHHUKA 10 Ha3Ha-
YEeHU10, €CJIU B TIPOLIECCe YUYACTBYET 3alIMTHUK, OCYIIECTBISIOINI CBOU TTOJTHOMOYMS
110 COTJIAIIEHUIO C TOBEPUTEJIEM; OTKA3 MOJCYAMMOTO OT 3allMTHUKA-AyOJepa B TaHHOU
CUTYaLlMU SIBJISIETCSI 0OOCHOBAHHBIM M MCKJIIOYAIOIIMM BCTYIJIEHWE alBOKaTa B 1€J10
B KayeCTBE 3allMTHUKA T10 Ha3HadYeHu1o. OpraHaM aJBOKaTCKUX MajaT MPeauChIBAIIOCH
MPEeAYCMOTPETh B PEILIEHUSIX COBETOB 00 YTBEPXKIACHUM MOPSIAKA OKa3aHUS I0OpUANYECKOMN
MMOMOIIY aABOKaTaMM, yYaCTBYIOIIMMHU B KaUeCTBE 3allIMTHUKOB B YTOJIOBHOM CYIOMpPO-
W3BOJICTBE 10 HA3HAYEHUIO, MTOJOXKEHHWE O TOM, UTO aJIBOKAT HE BIIPaBE MO Ha3HAYEHMUIO
OpraHoOB J03HAHMsI, OPraHOB MPeABAPUTEIbHOIO CIESACTBUS WM Cyaa MTPUHUMATh MTOpyYe-
HUE Ha 3aIIUTY JUILL TPOTUB UX BOJU, €CJIM MHTEPECHI ATUX JIUIL B YTOJOBHOM CYIOTIPOU3-
BOJICTBE 3all[MIIAalOT aJBOKAThl HA OCHOBAHUM 3aKJIIOYEHHBIX COTJIallleHU I, a HapyIlIeHe
ATOTO TMOJIOXKEHUS pacCMaTPUBATh B KAYECTBE AUCLIMIUIMHAPHOTO MPOCTYIKA, BIEKYIIETO
JTUCUUIIJIMHAPHYIO OTBETCTBEHHOCTD BILJIOTh A0 MpeKpalleHus cTaTyca agBokarta. [1pu
3TOM B MOATBEPKIEHNUE CBOUX BBIBOAOB U npennucanuii Coset PenepanbHO MmaaaThl
anBokaTtoB P® cocnancsa Ha onpeaenenus KoncrutyunonHoro Cyna P® ot 17 okTa6ps
2006 r. Ne 424-0O u ot 8 deBpanst 2007 r. Ne 251-O-I1, KoTOpbIE TUITb KOCBEHHO MOXHO
OTHECTH K 3aTpOHYTOM B pemieHnn CoBeTa y3Koil KOHKpeTHOU mnmpoosieme. CienyeT KOH-
CTaTUPOBATh, UTO pelleHue oT 27 ceHtsaops 2013 r. ycTaHOBUIIO KeCTKUEe, HO He Bcerna
BBITTOJIHUMBIE TTpaBUJia MOBEAEHUS, ITOCKOJBKY 3allMTa MO YTOJOBHOMY JeJy (B OTJIMYKE
OT MPEeACTAaBUTEIbCTBA MO I'PakKIaHCKOMY UKW aAMUHUCTPATUBHOMY JIeJy, 32 UCKIIIOUE-
HueM npenctaBuTeabcTBa Ha ocHoBaHUM CcT. 50 I'TIK P® u c1. 54 KAC P®) cBs3aHa He
TOJIBKO C peaju3alueil 0OBUHSIEMbIM CBOMX MPOLIECCYaTbHBIX MIPaB, HO U C OCHOBAaHHOM
Ha HopMax Koncturynumn P® u MmexxayHapomgHoro mpasa (Harmpumep, 1. 1 CT. 6 1 IOMIII. «C»
1. 3 cT. 6 KoHBeHIIMM O 3alIMTe TIpaB YyeJ0oBeKa U OCHOBHBIX CBOOO) MyOJIMUYHO-TTPABOBOA
00513aHHOCTBIO TOCyIapCcTBa 00ECIEUYUTh KaxK0My peajibHble FapaHTUU pealn3aluy IpaBa
Ha 3alluTy.

B INocranosnenuu I1nenyma BepxoBHoro Cyna P® ot 30 utonst 2015 1. Ne 29 «O npakTuke
MPUMEHEHUS CylaMU 3aKOHOJIATEIbCTBA, 00ECIEYMBAIOIIETO MPABO Ha 3ALUTY B YTOJIOBHOM

! Bectnuk denepanbHoii manaTel anBokatoB Poccuiickoit @enepann. 2013. Ne 4 (42). C. 32—34.
43



CYIOITPOU3BOJICTBE» yKa3zaHO: «Cya MOXeT He TIpU3HaTh IpaBo OOBUHSIEMOI0 Ha 3allly -
Ty HapylLIeHHBIM B Te€X CJIy4yasiX, KOrja oTKa3 B YIOBJIETBOPEHUHU XoJaTaicTBa 1100 MHOE
OrpaHUYEHME B peajn3aliii OTASIbHBIX TIPABOMOYNIT OOBUHSIEMOTO MUJIM €ro 3alllMTHUKA
00YCJIOBJIEHBI SIBHO HE100POCOBECTHBIM MCIOJIb30BaHMEM MU 3THUX ITPaBOMOYMIA B yILIEpO
MHTepecaM APYTMX yYaCTHUKOB IMpolecca, ITOCKOJbKY B CUIIy TpeOoBaHUA yacTu 3 ctaTbu 17
Koncturynmu Poccuiickoii @eaepaiiy ocyliecTBIeHUE TIpaB M CBOOO YeJIOBeKa He JOJKHO
HapylIaTh MpaBa U CBOOOABI APYTUX Jull» (a63. 2 m. 18). [IpuyacTHbIe K pa3paboTKe U 00-
cyxneHuto faHHoro [ToctaHoOBI@HUSI 3HAIOT, UTO IepBOHAYaIbHAS peaaKiys Oblja ropasao
0oJiee XKeCTKOM B OTHOLIEHUW MOBEICHUSI CTOPOHBI 3aIIUThI.

C y4yeToM TOro, 4To (paKTUYECKU Ha Mpo0JieMy JBOMHON 3alIUThI (aIBOKATOB-1y0JIEPOB)
oopatun BHuManHue [Tinenym BepxoBHoro Cyna P®, CoBeT AIBOKaTCKOI ITajaThl Topoaa
MOCKBBI 110 UTOraM aHajii3a MHOTOUMCIEHHBIX CUTYallMi, BOBHMKABIIIMX B paMKaX OCYIIIECTB-
JsieMoro opraHamu IlajaTel IMCHUIUIMHAPHOIO MPOM3BOACTBa, 18 sHBapst 2016 r. mpuHsI
pa3bsICHEHHE T10 BoIpocaM MpodecCHOoHaIbHOM 3TUKHY afaBoKaTa «O0 ydyacTUu B yTOJIOBHOM
CYIOIPOU3BOACTBE 3aIIIMTHUKOB 10 HAa3HAUYCHUIO»', OCHOBHBIE TTOJIOKEHNSI KOTOPOTO, KaK
MpeacTaBisieTcs, pa3aesieHbl B HacTosiiiee Bpemst KoncturyunonusiM Cynom P® B Kom-
MeHTupyeMoM [locTaHOBIEHUU.

B IMoctanoBnenun KoncturyumonHoro Cyna P® ot 17 uronsg 2019 r. Ne 28-1T nomuepk-
HYTO (1. 5), YTO HENPUHSTUE OTKAa3a MMOI03peBaeMOro, 00BMHSIEMOTO OT HA3HAYEHHOIO eMy
3alIMTHUKA (MPU OJHOBPEMEHHOM YYaCTHM T10 ey IMPUTJIalIeHHBIX 1 Ha3HAYEHHBIX 3alUT-
HUKOB), C yYeTOM KOHKPETHBIX OOCTOSITEILCTB, XapaKTePU3YIOLIUX MOBEAeHEe OOBUHSIEMOTO
1 3aIIIUTHUKOB, MOXET OBITh IIPOAMKTOBAHO HEOOXOIMMOCTBIO 00€CTIEYNTh pa3yMHbIE CPOKHU
MPOU3BOACTBA 110 JeJTy, Yrp0o3a HapyllleHUsI KOTOPBIX BbI3BaHA 3/10yIIOTPeOIeHUEM ITPaBOM Ha
3alIUTY, KOTJa IMpolieccyaJbHOe MOBEIeHNUE MOA03PEBAEMOro, OOBUHSIEMOTO WY TTPUTJIAIIEH-
HOTI'O 3alllUTHUKA, OYyAy4Yd HeTOOPOCOBECTHBIM, YILEMJISIET KOHCTUTYLIMOHHbIE TTpaBa MHBIX
YYaCTHUKOB Cynorpon3BoacTBa. COOTBETCTBYIOIIMMU OOCTOSITEIbCTBAMU MOTYT ITPU3HABATHCS,
B YACTHOCTH, CAeJIaHHbIe HEOMHOKPATHO 1 0€3 KaK1X-1100 OCHOBAHUI 3asIBJICHUSI O 3aMeHe
3alllMTHUKA, €r0 HeSIBKa IO/l pa3HbIMU MpeaoraMu B CyaeOHOe 3acenaHue, T. €. 1eCTBUS,
SIBHO HaIlpaBJIeHHbIE HA BOCIIPENSITCTBOBaHE HOPMAaJIbHOMY XOAY CyAeOHOT0 pa3ouparesib-
CTBa U YKa3bIBaKOIIIME Ha 3J10ynoTpebdieHre mpaBoM. B Takux ciiydasix HeNpUHSITUE OTKa3a
OT Ha3HAYE€HHOIO 3alllMTHUKA CJIeAyeT IMPU3HaATh He MPOTUBOPEUYAIIMM 3aKOHY U HE Hapy-
LIAIOIIKUM MpaBo Ha 3amuTy. [TomoOHas mpakTuKa corjacyercs ¢ MHTepecaMu MpaBoOCyaus
1 HampaBJIeHa Ha peaju3aluio peanucanuii cr. 17 (4. 3), 46 (4. 1) u 48 Koncrurynuu PO
B CUTYyalliu, KOT/Ia MOI03peBaeMblii, OOBUHSIEMbIN, €ro 3allMTHUK 10 COMAlleHUIO 3JI0YII0-
TpeOJIsIeT MPaBOM Ha 3alllUTy 1 TaKoe 3J10yINOTpedIeHUe Ae30pTaHU3yeT X04 A0CYAeOHOTO JIMOO
cyneOHOoro mpolecca, HalpaBJIeHO Ha CpbIB IPOM3BOACTBA 10 aeay. Bmecrte ¢ TeM perieHue
00 OTKJIOHEHMH OTKa3a OT 3alllMTHUKA 10 Ha3HAYEHUIO TIPU yJ4acTUU B YTOJIOBHOM JieJie 3a-
LIMTHYKA MO COrJIAleHUIO IT0 MOTUBAM 3JI0YIIOTPeOIeHUSI IPABOM Ha 3aIIUTY JOJKHO OBITh
000CHOBaHHBIM U MOTMBUPOBAHHBIM 1 CaMO I10 ce0e He JOJIKHO MCKIII0UaTh BO3MOXHOCTU
MNPUIJIAlllEeHHOrO 3allMTHUKA BBIITOJHUTD B3SITOE Ha Ce0sI TOpydyeHUe.

Pazymeercs, psii aiBOKaTOB MPUBETCTBOBAIM ObI 00JIe€ JKeCTKHE (POPMYJIUPOBKU, YETKO
KOHCTaTUPYIOLIKE TOJHYI HEBO3MOXHOCTh Ha3HAUEHUSI OA03PEBAEMOMY, OOBUHSIEMOMY
3allIMTHUKA B CUTYallMM, KOTA €ro 3alUTy OCYIIECTBIISIET aiBOKAT 110 cornameHnto. Ho Takoii
MOAX0/ 3aBe1oMO HeBo3MoXeH. Hanmpumep, caMblii 10OpOCOBECTHBIN alBOKAT I10 corialle-
HUI0 MOXKeT 3a00JieTh. Eciu Bce BBOAMTD B 3KeCTKUE (hopMalibHbIE paAMKM, TO 3aKOHOJATEII0
MNpUIETCS YCTAHOBUTH KOJMYECTBO AHEH (IpudeM, TTOApsiA UK B pa30MBKY), B TeYEHUE KO-
TOpPBIX 00JIE3Hb aIBOKATA 10 COTJIAIIEHUIO CEAYET CUMTATh JOOPOCOBECTHBIM MMOBEACHUEM,
a Jajiee — Kak MOoBeJIcHNE, IBHO HAaIPaBJIEHHOE «Ha BOCIIPENSTCTBOBAaHE HOPMAJIbHOMY X0y
cyaeOHOro pa3orparesibCTBa M yKa3bIBalollee Ha 3/10yroTpedaeHue npaBoM». AHaIOTMYHO
MPUAETCS MOCTYIMUTD U C HESIBKAMM 10 TTPUYMHE 3aHSATOCTU B Ipyrux aenax. OueBUIHO, YTO
caeaTh 3TO HEBO3MOXHO.

! BecTHUK AnBokarckoii maiathl . Mocksbl. 2015. Ne 4 (130). C. 17—21; 2016. Ne 3 (133). C. 85—90.
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[ToaTOMy, Kak 1 BO MHOTHMX CIy4asix B c(pepe mpaBOIIPUMEHEHUS, HE UMESI BO3MOXHOCTHU
4eTKO (hOpMaIM30BaTh KaKKWe-JIM0O0 MpaBujia MPOLECCYaIbHOTO MOBEIEHUS, 3aKOHOIATE b
npuoeraeT K UCMOJb30BAaHUIO OLIEHOYHBIX KATEeTOPUii, OITACHOCTb KOTOPBIX COCTOUT B ITOTEH-
LIMAJIbHOM BO3MOXXHOCTH 3JI0YITOTPEOIEHUIA U MPEIB3SIThIX TOJIKOBAHUM CO CTOPOHBI T0JIK-
HOCTHOTO JIMIIA WJIW TOCYIapCTBEHHOIO OpraHa, BEIyIero Nporu3BOICTBO 110 YTOJJOBHOMY JIENY.

Ho nHoro nonxona He cylmiecTByer.

[TosTomy, Kak M Mpexae, OCTaeTCS HAIEIThCS U BEPUTh, a C HAPYIIEHUSIMU OOPOTHCS
crnoco0amu, MperyCMOTPEHHBIMU 3aKOHOM.

IHOCJIIECIOBHE

ApOUTpakKHbIE CYIbI YXKE T1aBHO, B OTJIMYKE OT CYIOB OOIIEei IOPUCIUKIIMN, BBEJIU ITPaBU-
JIO — HesIBKa MpeICTaBUTENIsI He MPEISITCTBYET CIYIIAHUIO AeJa. DTO KeCTKO, HO 3¢ (PeKTUBHO.
Tot, KTO X04eT 60POThCS, MIPUTIIACUT ABYX U OOJiee MpeacTaBuTes e, YTOObl 00ECIeUruTh X0
npoiiecca. B rpaxknaHcKoM M aIMUHUCTPATUBHOM CYJIOMNPOU3BOJICTBE, B OOIIEM U 1IEJIOM, el
3a4acTylO COXPaHSIETCsI COBETCKUI MOIXO/ OTJIOXEHMSI 1€ B CBSI3U C HESIBKOM TTPEeICTaBUTEJIS.
Ecau o yroioBHBIM AesiaM MpU3HaTh MOJHYIO JJETMTUMHOCTb aBOKaTa-ayosiepa (ITOCKOJIbKY
3TO MPOCTO ellle OAMH MpodeCCHOHANIbHbBIM YUaCTHUK Ha CTOPOHE 3aIlMThI, a, KaK U3BeCT-
HO, «Kallly MacJIOM He UCTIOPTUIIIb» ), TO OoJiee-MeHee MIaTexKeCcrnocoOHbIe rpaxaaHe OyayT
BBIHYK/I€HbI IIPUTJIAILIATH ABYX aIBOKATOB, TaK KaK OJMH aIBOKAT B CAMbBIX PEAKUX CIIydasix
(110 0OYeHb BHICOKOOILJIAYMBAEMBIM JieJlaM) CMOXKET COCPEIOTOYMTHCS Ha OJHOM Tpoliecce.
Taxkoit moaxon (KOTOpbIit OyaeT Topas3no XyxKe CyIeCTBOBABIIEeT0 B KPUTUKYEMYIO MHOTUMU
COBETCKYIO 3T0XY) BPSII I MOXKHO MTPU3HATh «TOPKECTBOM JEMOKPATUI».

YIAJIEHUE ATIBOKATA U3 CYAEBHOI'O ITPOLIECCA

JJISA CYAbU —HEYI'OJEH
O0 ynaieHny 3alMTHAKA U3 3aj1a CyAeOHOro 3aceIaHus U €ro 3aMeHe
aJIBOKaTOM-1y0.JIepomM

Pocmucnae Xmoipos, npedcedamenv Komuccuu no 3augume npogheccuonanvHulx npas aosoxamos AIl
Kpacroodapckoeo kpas, adsoxam

3ammTUTh NPaBa ¥ CBOOOIbI Y€JIOBEKA HEBO3MOXKHO 0€3 COO.II0eH!s TAKUX NPUHIUIOB,
KaK 3aKOHHOCTb ¥ He3aBHCHMOCTb aJIBOKATYPbI. SIpKUM NpruMepoM UTHOPHPOBAHKS CYIOM ITHX
NPUHIUIOB SBJIAIOTCSA OTCTPAHEHHUE NMpeAceIaTeIbCTBYIOINM 3aIIUTHUKA OT CYJe0HOro pa3on-
paTeJbCTBA M HA3HAYEHNE, BONPEKH BOJIE MOJACYAMMOr0, I€KYPHOTO aABOKATA. ABTOP CTATHH
NBITAETCS OTBETUTb HA BOIPOCHI 0 TOM, KAK IePeJOMHTH CO3JABIIYIOCS CHTYAIMIO ¥ KK aJIBOKATY
OTCTOATH CBOE MPABO HA 3aIIUTY NMOACYAMMOr0 B YCJIOBHSX JIaBJI€HHS CO CTOPOHBI Cy/a.

ITIO ®AKTY —HAPYHIEHUE ITPAB IIOACYANMOTO

B nmocnienHee Bpems no Bceit Tepputopun PO yyacTuianch ciaydyau yoajaeHUs poLeccy-
aJIbHO aKTUBHBIX aJIBOKATOB-3aIlIMTHUKOB 13 3aJI0B CyAeOHbIX 3aceqaHuii. Takue MHIUIEHTHI
3a(UMKCHMpPOBaHbI U paccMaTpuBaiuch B 2019 r. KomuccusaMu 1o 3ammTe mpodeccuoHaaIbHbIX
npaB agBokaToB agBokarckux nanat CaHkr-IletepOypra, JIeHuHrpaackoii oonactu, Kpac-
Hosipckoro u KpacHomapckoro Kpaes.

HarnsinHo ata mpo6GieMa MoxeT ObITh T0OKa3aHa Ha CIeAYIOLIeM IIpUMepe.

B AnBokatckyto nanaty KpacHogapckoro Kpasi IIoCTyIUI0 COOOIIEHMEe afBoKaTa, U3 KO-
TOPOTO CJEAYET, UTO OH, ACKCTBYSI HA OCHOBAaHUM COIIallleHUsI 00 OKa3aHUU IOPUINYECKOM
MOMOIIM, OCYIIECTBJISII 3alIUTY 110 YTOJOBHOMY Aey rpaxaaHuHa B. B xone cyne6Horo
3aceqaHus 3allMTHUK HEOJTHOKPATHO 3asBJISIJI MOTMBHMPOBAHHBIN OTBOJI COCTABY Cyda U MPHU-
HOCWJI TMCbMEHHBIE BO3PAXXEHUS MIPOTUB IEUCTBUM NpeacenaresbcTBytonero. [locnenHuii,
B CBOIO ouepelib, OOBSBIISLI EMY 3aMeUaHUsI «3a HETAKTUUHOE, HEOObEKTUBHOE M HATyMaHHOE

45



MOBEICHUE», «3a CTPEMJIEHUE 1€CTA0MIM3UPOBATh HOPMaJIbHBIN X0 MpOLIecca U BOCHpe-
MSATCTBOBATh €MY» U JaXe MO3BOJIWII Ce0€ BBIHECTU MPEAYITPEXIEHNE O TOM, YTO 32 KaXXI0€
MoIo0HOE AEWCTBUE 3AIMTHUK OyIeT HaKa3aH.

B ntore anBokar ObLI yiajaeH U3 3ajla CyIeOHOTO 3aceaHus Ha BCE BPeMsI Cya1eOHOTO
pa3doupaTebCTBa, a B aipec AABOKATCKOM MajaThl Cy1 HallpaBWUJI YaCTHOE IMMOCTAHOBJIEHUE
B OTHOILLIEHUU NEWCTBUM 3alIMTHUKA. BMecTo anBokara 1o corjaleHuIo cy1 Ha3HauuI Mo/ -
CyIMMOMY aJIBOKaTa-ayoJepa.

Takoe moBeaeHUE cyia CBUACTEIbCTBYET HE TOJIBKO O BOCTIPENSTCTBOBAHUM 3aKOHHOM
NeTeIbHOCTH aiBoKaTa, HO (DaKTUYECKU — M O TPyOOM HapyIIeHUHU MpaBa MOACYAMMOTO Ha
3amuTy. Y BOT mouemy.

[TpaBo moacyaMMoro Ha 3alIMTY TTPEANOIAraeT BO3MOXKHOCTh CAMOCTOSITEIBHOTO BbIOOpA
3alIMTHUKA 10 CBOEMY YCMOTpeHMI0. Tak, B COOTBETCTBUM €O CT. 14 MexayHapoaHOro makra
O TpakAaHCKUX U MOJUTUYECKHUX MpaBaxX, KOTOPBIN SIBIASIETCSI COCTAaBHOI 4acTbhiO MPaBOBOM
cuctembl Poccuiickoit @enepaiinu, Kaxablii MPpU pacCCMOTPEHUM MPEIbIBICHHOTO eMy 00-
BUHEHUSI BIIPaBE CHOCUTHCS C BBIOpAHHBIM MM CAaMMM 3allIMTHUKOM U 3allMIIATh ce0s uepe3
€ro MOCPeCTBO.

KonBeH111 0 3a11uTe mpas 4ejaoBeKa 1 OCHOBHBIX ¢cBOOOa (Pum, 1950 r.) rapanTupyer
KaXXJ0My TTpaBO Ha 3aIlIMUTY MPY IMTOMOIIM BBIOPAHHOTO JIMYHO, a TIPU HEIOCTATKE CPEACTB —
Ha3HAYEHHOTO 3allMTHUKA (TTOAM. «C» II. 3 CT. 6), T. €. Ha3HaUeHUe 3alIUTHUKA BO3MOXHO
TOJIBKO TP YCJIOBUM HEAOCTATOYHOCTH CPEACTB Y YeJIOBEKA, HY>KIAIOIIErocs B IOpUINYECKOM
TMOMOIIIH.

Heco0monenue cy1oM npoieccyaibHbIX MPAaB aIBOKATA HEMUHYEMO NMPUBOIUT K HAPYHIEHUIO
NpaB NOJCYAMMOr0, a CJIeI0BATeIbHO, K YTpaTe J0Bepus 001IeCTBA K MPABOCYIHI0, COMHEHUSAM
B 0€CIPUCTPACTHOCTH CY/IbH, YTO HEJAOMYCTHMO B rOCyIapCTBe, KOTOPOE MO3UIMOHUPYET ceds
B Ka4eCTBe MPaBOBOro.

B paccmarpuBaeMoil HaMu cUTyallMu CyI MPUIJIACWJT AEXKYPHOTO aaBoKaTa U Ha3HAYMI
€ro OCYIIECTBJISITh 3alUTY MOACYIMMOTro, HECMOTPSI Ha TO, YTO MOCJIETHMI BHaYaJle YCTHO,
a 3aTeM U MMCbMEHHO OTKa3aJICS OT 3alllUTHUKA 10 Ha3HAYEHUIO. B CBSI3U ¢ 3TUM HEJb3s1 HE
cKazaTb O pacpoOCTPAaHEHHOCTH CIyyaeB, KOTaa TaK Ha3bIBaeMble IE€XYPHbIE aIBOKATHI OEpyT
Ha ce0 3a1UTY MTOACYIUMBbIX O€3 UX COrIacusl.

Mexny Tem B cootBeTcTBUM C perieHrueM Cosera DITA PD ot 27 centsiopst 2013 r. (ipo-
tokoa Ne 1) agBokar He BIIpaBe IPUHUMATh MOPYYEHUE Ha 3allIUTy BOIIPEKHU BOJIE TTOACYAM -
MOTO 1 HaBSI3bIBAaTh €My CBOIO ITOMOIIb B CYJI€ B KQUECTBE 3alUTHUKA MO HAa3HAYEHUIO, €CJIN
B MPOLIECCE YYACTBYET 3alIMTHUK, OCYIIECTBIS IO CBOM MOJHOMOYMS O COTJIAIlIEHUIO
C IOBEPUTEJIEM.

[TprMeHUTENbHO K Hallleli CUTyallMM aJBOKAT 10 Ha3HAYEeHUI0 00s13aH ObUT TOKUHYTh
3aJ1 cyIeOHOro 3acefaHusl.

JIEMCTBUSA AJIBOKATA IO COTJIAIIIEHUIO

AJIBOKAT 10 COTJIallIeHUIO, OTCTPAaHEHHbIN OT y4acTUs B CyIeOHOM 3acedaHuu, TOJIKEH:

1. IlpyHUMITMANBHO M aKTUBHO 00XKaJIOBAaTh COOTBETCTBYIOLIEE PelLlIeHME ITPpeaceaaTe Ib-
CTBYIOLLIETO, MCMOJIB3Ysl BCE MpOliecCyaabHbIe BO3MOXKXHOCTH, MPEIOCTAaBICHHbIE 3aKOHOIA-
TEJIbCTBOM.

[Tpu 5TOM HalO YYUTHIBATD, UTO CyAEOHBII aKT 00 yaaleHUU WIX OTCTPAaHEHUHM 3alllUTHUKA
OT Y4YacTHsl B CyAeOHOM pa30upaTesIbCTBE NOJKEH ObITh HEe TOJIbKO 00OCHOBAH, HO U MOTH-
BupoBaH. CyJ 00s13aH yKa3aTh BCe 00CTOSITEJILCTBA AOIYILIEHHOTO 3allIUTHUKOM HapyIleHUs
MopsiiKa B XoJie CyaeOHOro 3ace1aHus U MIPUBECTU YOeIUTEIbHbIE TOBOBI, ITOCTYKUBIIINE
OCHOBaHUMEM JIJIsI IPUHSITHSI COOTBETCTBYIOLLEro peiieHus. [TocieaHee MoxeT ObITh OCITOPEHO
B BBILIECTOSIIMI Cyl KaK OAHOBPEMEHHO ¢ 00XKaJI0BaHMEM UTOTOBOIO CyIeOHOTO pelleHus,
TaK U CAaMOCTOSITEJIbHO.

2. O06s13aTeIbHO COOOIIMTD O CIYYMBIIEMCSI B AIIBOKATCKYIO I1ajary.

B cBolo ouepenb, agBOKAaTCKUE MajlaThl 00sI3aHbI XKECTKO MPeceKaTh NeMCTBUSI «alBOKATOB-
IyOJIepOB»: KaXKIbIi cllydail UX y4acTUs TOJKEH CTAaHOBUTLCS MPEIAMETOM PaCCMOTPEHUS
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KBaIM(UKAIIMOHHBIX KOMUCCHI aJJBOKATCKUX IajaT, a aiBOKaTaM-ayosiepaMm cieayeT Ha-
3HAYUTh CaMOe CTPOroe HaKa3aHue, BIUIOTH JIO JIMIIIEHMS CTaTyca aJBOKATa.

TPEBYETCA UBMEHEHUE YI'OJIOBHO-ITPOLIECCYAJIBHOI'O 3AKOHA

3aKkoHoOIaTeNlb He TIpeaycMaTprMBaeT HU YTOJIOBHYIO, HU aIMUHUCTPATUBHYIO OTBETCT-
BEHHOCTb JOJXKHOCTHBIX JIMII 32 BOCIIPENSITCTBOBAaHME 3aKOHHOM AesTeIbHOCTY aaBoKaTa,
YTO, B CBOIO OU€pe/ib, MOPOKAAET IMTPOM3BOJI CO CTOPOHBI COTPYIHMUKOB ITPAaBOOXPAHUTEIbHBIX
OpraHoB.

JI71s1 3aKperieHus rapaHTUi He3aBUCUMOCTH aJIBOKaTa B yTOJIOBHOM MPOIIECCe HelOCTa-
TOYHO OJHOTO TOJILKO U3BMEHEHHSI YTOJI0BHOIO Kojekca PP — HeoOXoauMo nepecMoTpeThb
TaK>Ke YTOJIOBHO-TIPOLIECCYaJIbHBIM 3aKOH € TeM, YTOObI OH HE MO3BOJISLT YAAJISITh 3allIUTHU -
Ka 13 Tpoliecca U MOAMEHSThb €ro aagBoKaToM-ayoaepoM. st 3Toro ciaeayeT u3MeHUTb 4. 2
cT. 258 YIIK P® B T0I1 9acT, KOTOpasi MO3BOJISIET MpeaceaaTeIbCTBYIOIIEMY ITPOU3BOIUTh
3aMEHY OJIHOTO YYaCTHMKA Ipoliecca APYTUM.

Boiiee mpaBuIbHBIM OBLIO Obl U3JIOXUTH YKa3aHHYIO HOPMY B clieAyIolleit penaKinuu:
«[1pu HemogUMHEHUY OOBUHUTEISI WM 3alIUTHUKA PACIIOPSIKEHUSIM MpeaceIaTeIbCTBYIO-
1LIETO CyIlIaHKe YTOJ0BHOIO JeJjia IO ONpeae/IeHUIO UK ITOCTAHOBIIEHUIO CyIa MOXKET ObITh
oT10XeHO0. OMHOBPEMEHHO CYyJIl COOOLIAET 00 3TOM BBILIECTOSIIIEMY TPOKYPOPY WIX B aBO-
KAaTCKYIO IaJiaTy COOTBeTCTBeHHO». [1pu Takoit (hopMynrpoBKe IpeacenaTeIbCTBYIOLINA He
CMOT OBbI 3710yIOTPeOJISITh TPAaBOM M MPOU3BOAUTH POTALIMIO aJBOKATa Ha aaBoKaTa-ayosiepa.

Pa3Be MoXXHO mpencTaBUTh cebe yaajleHre U3 cy1eOHOro 3aceIaHus IpoKypopa WM 3aMe -
HY IIPOKypopa Ha YrOAHOIo cyabe MpoKypopa-ayonepa? KoHeuHo xe, HeT! DTo B MpUHLIMIIE
HEBO3MOXHO, XOTS U JOITyCKaeTCs McxXoas u3 coaepxkaHus 4. 2 cT. 258 YITIK PO.

MEXKJIYHAPOJIHBIE TAPAHTUN

OCHOBHBIE TPUHIIMITHI, Kacaotiuecs: poiau opuctoB (I'aBana, 1990 r.), 06s3bIBarOT
rocyJapcTBa-y4aCTHUKOB CO3aBaTh HEOOXOAMMBbIE YCIOBUS IJISI BBITTOJTHEHUS IOpUCTaMU
CBOMUX MPpo(deCcCHOHAIBHBIX 00513aHHOCTE B 00CTAHOBKE, CBOOOIHOI OT yTpo3, TPEISITCTBUIA,
3alyruBaHMUs ¥ MHOTO BMellaTelbcTBa. [1omoOHbBIe rapaHTuu comepkarcsi 1 B OCHOBHBIX
TIOJIOXEHUSIX 0 posu agBokaTtos (Heio-Mopk, 1990 T.).

Poccus siBnsieTcs cTpaHoii-y9acTHUILIEH, TPUHSIBIIEH Ha ceOsl 00s13aTeIbCTBO COOIIONATh
HoxymeHT KomneHnrareHckoro coemanust KoHdepeHLIM 1o 4eJT0BeYeCKOMY U3MEPEHUIO
CBCE (KoneHnrareH, 1990 r.), B KOTOpOM OTMEYaeTCs, YTO HE3aBUCUMOCTD aJIBOKaTa Ipu-
3HAETCS U 3alIUIIAeTCsI, B YaCTHOCTH B TOM, UTO KacaeTcsl YCIOBHUI X ITpreMa Ha paboTy
U IPAKTUKMU;

B cootBercTBUM ¢ Pekomennanmeit Ne R (2000) 21 Komurera munuctpoB CoBeta EBporibl
«O cBOOOIIE OCyIIECTBIEHUSI MPOodECCUM aABOKaTa» rocyaapCTBaM-y4aCTHUKAM PEKOMEH -
JyeTcsl Co3AaTh TaKKe YCIOBUSI, TIPU KOTOPBIX AeITEIbHOCTD aABoKaTa Oblja Obl yBaXkKaeMa,
He3aBHCHMa M 3alllMIleHa OT BMEIIaTebCTBA KaK OPTaHOB BJIACTU, TaK U OOIIECTBEHHOCTH.
[TomuMoO 3TOTO, aIBOKAT MOJIKEH OBITH 3aIMIIEH OT BO3MOXHOTO MPUMEHEHUS K HEMY CaHK-
LU WM MHOTO JaBJIEHUS IPU UCIIOJIHEHUU UM CBOMX MpodecCrHOHaAbHbIX 00sI3aHHOCTEN.

* ko 3k

AJnBoOKaT, IeMCTBYS B KAUeCTBE 3alIMTHUKA I10 YTOJIOBHOMY AEJY, SIBISETCS B CUIIY Tpe-
ooBanuii YIIK P® nmonHoLIEHHBIM 1 MOJHOIIPABHBIM YYaCTHUKOM YTOJIOBHOTI'O CYJIOIIPO-
MU3BOJICTBA, U €My IpUHAaJIeXaT IpoliecCyalbHble IpaBa, B TOM YMCJIE ITPaBO Ha 3asiBJICHUE
OTBOJa B OTHOLIEHUHU JIIOOOr0 y4aCTHMKA YyTOJOBHOTO CYIOIPOM3BOJICTBA U IIPUHECEHUE
BO3paXXECHUI Ha IEWCTBUY MPeaCceaaTeIbCTBYIONIETO.

Yro KacaeTcs MocjaeaHero, To OH 00s13aH MO CYIIEeCTBY pacCMaTpuBaTh KOHKPETHDIE
npolLeccyallbHbIC IeMCTBUSI, COBEPIIEHHbIEC yYaCTHUKAMU IIpoliecca B CUIIY UX IPAaBOMOYMIA.

[MpenynpexneHue cyaoM 3alllMTHUKA O TOM, YTO MPHU KaxKJIOM BO3pakKeHUU eMy OyaeT
00BSIBJICHO 3aMeYaHUE, CBUIETEJILCTBYET HE O TOM, YTO 3alIUTHUK HapyllIaeT MOPsIIOK Cyaeo-
HOTO 3acelaHusl, a 00 oKa3aHUU IIpelcenaTeIbCTBYIOMMM daBiaeHus1. [lomoOHbIe nelicTBUS,
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a TeM OoJiee ynajeHNe 3alllUTHUKA U3 3aJia CyAeOHOTO 3acelaHus 3a €r0 aKTUBHOCTb, MOTYT
paclieHMBaThCSI HE MHAaYe KaK BOCIPEIISITCTBOBAaHWE 3aKOHHOM AesITeJIbHOCTH aJBoKaTa
1 BMEIIIaTeJILCTBO B Hee, UTO, KaK yKe OTMEYaIOCh, POTUBOPEYUT HOPMAM MEKIyHAPOIHOTO
MpaBa, a TakxKe 3alpelleHO HallMOHAIbHBIM 3aKOHOAATeILCTBOM (4. 1 cT. 18 3akoHa 00 agBo-
KaTCKOM AesTeIbHOCTU — « BMelIaTebcTBO B aIBOKATCKYIO AESITEIbHOCTh, OCYIIECTBIISIEMYIO
B COOTBETCTBUHU C 3aKOHOIATEILCTBOM, JINOO MPENITCTBOBAHUE 3TOM ACSITEIbHOCTU KAKUM
ObI TO HU OBLTIO 00Pa30M 3aMpelaloTCs»).

K coxaneHnIo 11 Bcex Hac — aJBOKAaTOB, IO CETOAHSIITHErO THS 3aKOHOIATeIb TaK
1 He BBEJI yTOJIOBHYIO OTBETCTBEHHOCTh 3a BOCIIPEIIITCTBOBAHME 3aKOHHOM IesITeIbHOCTH
aJBOKaTa, 4YTO, B CBOIO ouepedb, IMTOPOXKIAET BCe 0ObIIIee KOJIUUYSCTBO HAPYILISHU HAIIINX
NnpodecCuOHAIbHBIX MPaB.

JABE CTOPOHbBI MEJAJIN
BoicTpanBaHue OTHOIIEHHIA C MpeAceIaTeIbCTBYIONIMM B Cy1e0HOM
3aceJJaHMH — YacTh pa0OThI ABOKATA

Anexcandp bpecmep, unen Komuccuu no 3auume npas adeoxamoeé AIl Kpacnospckoeo kpas, pykosodu-
menb cmpame2uteckux u 00pazoeamenvhbix npoekmos Ab «Xopowes u napmuepo», Kauo. 10puo. Hayk

B xomMeHTapum K crtatbe PoctrciaBa XmbipoBa «[1s1 cyabu — HeyroaeH» (CM.: «Al».
2019. Ne 16 (297)) orMeuaercs, YTO MPUYMHON KOHGMJIMKTA MEXIy CyAbeil M aaBoOKa-
TOM MOTYT CJIYXMTb HE€ CTOJIBKO MHpO(eCCUOHANIbHBIE IMOCTYNKM 3allUMTHUKA, CKOJIbKO
MaHepa OOlleHus, oOpallleHus K Cydy, peaklMsi Ha Te€ WJIU WHble AeWcTBUsd. B ciydae
€CJIU €CTb OCHOBAaHMUSI MoJjiaraTh, YTO 3alllUTHUK MOXKET OBITh yIaJeH 3a €ro aKTUBHOCTD,
Mepbl B MPOTUBOBEC TAaKOMY IMOBEACHUIO TOJKHBI 3apaHee MPOCYMThIBATHCSI.

JI1060#i agBOKAT MOJDKEH ObITh TOTOB K HEKOTOPOMY IICMXOJOTMYECKOMY IPOTUBO-
cTosiHUIO cydbe. bbiBaloT pasHble cutyaluu. Cyabs MOXET MaKCHUMaJbHO OJIaronpusiT-
HO BbICTpauBaTh mpolecc. MMHorma rnpocMaTpuBaeTcsl SIBHOE IpeHeOpeXeHue K CTOPOHE
3alUThl, KOTOPOE 3aYacTyl0 YCUJIMBAeTCsl MpU aKTUBHOU paboTe amgBokara. He ocra-
HaB/IMBasICh Cefyac Ha TPUYMHAX HETaTMBHOTO OTHOIIEHUS K aIBOKATy CO CTOPOHBI
cyneit, OTMETHMM, 4TO 4acTh pabOThl aJBOKaTa B CYAEOHOM IIpOLIECCE —3TO BbICTpauMBa-
HUE OTHOIIEHUI C TpeaceaaTeabCTBYIOMMM. [IpuynHO KOH(MIMKTa MOTYT CIYXXUTh HE
CTOJIbKO MpodeccruoHalIbHbIE TOCTYNKU 3alllMTHUKA, CKOJbKO 3MOIIMOHAJbHas MaHepa
o01LeHUsI, oOpallieHUsI K Cydy, peaklusi Ha Te WM MHble AeicTBus. Kak Obl HU ObLIO
TPYIHO MHOTAA CAEpXKaTb 3MOLIMM, HYXXKHO CTapaTbCsl BO OJIar0 MHTEPECOB CBOEro K-
eHTa. DTo YacTh npodeccuoHanusMa. Jlajee —Hago YeCTHO OTBETUTh cebe Ha BOIPOC:
HET JI4 B IpeANpUHUMAEMbIX IEUCTBUSIX SIBHBIX 3JIOYIIOTpeOJIeHUI, caMoe OObIYHOE
U3 KOTOPBIX — 3asIBJICHUE Ha MPOTSKEHUU KOPOTKOro Iepuofa IMOBTOPSIOIIMXCS XOJda-
TaliCTB C OMHUMMU U TeMM ke ocHoBaHMsIMU? Eciau ecTb, TO TPyAHO pacCUMTHIBaTh Ha
MO3UTUBHOE OTHOIIEHUE CyAa, XOTS TYT YXKe JOJKEH IPOSIBUTHCS MPOodeCcCHUOHATU3M
U CHEPKAaHHOCTb CYIbM, Y KOTOPOrO MMEIOTCS BCE CPEACTBAa M CIIOCOOBI BIMSHUS Ha
MoBeleHWe 3alllMTHUKA Oe3 ymajJeHusl ero u3 Ipolecca.

Ho xak ObITh, €ciau agBoKaT clIepxKaH, pUTOPUYECKM BHIBEPEHHO OOILIAETCS C CYIOM,
3as1BJIsSIeT MOTMBMPOBAaHHbIE BO3paxK€HWsI M XOJaTaiicTBa, U MpPU BTOM €ro OTCTPaHSIIOT
oT mpouiecca? Takux ciaydaeB He TaK YK MHOTO, HO OHU BcTpedaroTrcsi. OHM SIBISIFOTCS
MpOsIBJICHWEM OOILIEr0 OTHOLIEHMSI K aJABOKaTaM B CTpaHe, HO MAaCCOBBIMU HE€ CTaHO-
BATCS (HameeMcsl, U He CTaHyT). DTO He O3HayaeT, YTO K HUM He Haa0 OTHOCUTBLCS CO
BCeil cepbe3HOCThI0. HaoObopoT, Kaxnblii TaKO ciayyail 3aciayXuBaeT NeTaJbHOIO pa3-
Oopa M CO CTOPOHBI OpPraHOB, 3allMIIAIOIIMX MpaBa agBoKaTa, U B IJIaHE MOHUMAaHMS
npuuuH npousolneniiero. B KpacHosipckom kpae 1mo ogHomy ¢akTy ynajJeHusl aaBoKaTa
HezlaBHO oTnpasieHa xanoba B ECITY. B npyrom nene 3aliuTHUKY, HanmpuMep, 3arpe-
TWIX MO yTpo30ii MpUMEHEeHMsI CAaHKLMWK 3aJaBaThb BOMPOCHI, KOTOPbIE HAYMHAKOTCS CO
cioB «IlpaBuiabHO M 1 moHuMalo...?». B 3tu gHu B ogHOM u3 cynoB KpacHosipckoro
Kpasi TIPOXOJIUT TIPOLIeCC, TAEe CylIbsl I€MOHCTPATUBHO OTKa3bIBae€TCsl CIIpalllMBaTh U CIIy-
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1IaTb MHEHME 3allUThl —K YECTU 3alUMTHUKA, €My YyIaJloCh YOeIUThb MpeacenaTeabCT-
BYIOILLIETO B HEKOHCTPYKTMBHOCTM Takoro mnoBeaeHus. M eciad B MOmOOHBIX CUTyaLMsIX
CYILIECTBYET PMCK TOTO, YTO CYIbd MOMAET HAa KPaWHIOW MEpPY — BbIBEAECT 3alllMTHUKA
U3 Jejla, TO ONpeJBapUTEIbHO JOJLKHBLI ObITH CHEJIaHbl JABE BELIU — IIPOUHCTPYKTUPOBAH
MOA3AIIUTHBIA U HaWIEeH BTOPOU, TaK CKa3aTh— 3allaCHOW — aJBOKAT IO COMJIAIIEHUIO.
[Top3amnTHBINA TOKEH MOHMMATh, KaK €My MOCTYIIUTb B MEPBble MUHYTHI MOCJIE yaaje-
HUS aABOKaTa M, B YaCTHOCTH, 3aIBUThb, UTO Y HETO €CTh aABOKAT, KOTOPOTO OH MOXKET
npuriacutb. EcTrecTBeHHO, Bce MOOOOHBIE OeMCTBUS cyaa (€Cau AOIMyCcKaTb OOBIYHOE aK-
TUBHOE TTOBEACHNE agBOKaTa) CJIy>KaT OCHOBaHMEM JJis1 00KaJloBaHUSI TIpUTroBOpa, o0pa-
mweHusa B ECITY, B ompeneneHHBIX clydasiX — B KBaJU(PUKALIMOHHYIO KOJUIETUIO CYIEil.

Jns caMbIX KpaliHUX CUTyallMi, KOTaa MOACYAMMOMY BOIIPEKM €ro BOJIE U B KOPOTKUM
CPOK Ha3HayaloT aJgBOKaTa, YBbI, IMOKa HET 3((HEeKTUBHBIX MEXaHW3MOB 3alllUThl. BbIBalOT
cJTydau, KOrja aJBOKaTOB I10 Ha3HAYECHWIO TIPMBJICKAIOT JaXKe TOrJa, KOrjua y MOACYIMMOIO
€CTh HECKOJIbKO CBOMX aIBOKATOB M OH, KOHEYHO K€, IPOTECTYeT ITPOTHUB aIBOKATOB IIO
HazHayeHuo. KoHeuyHo, M 31ech MOXET OJaTh CBOU ILIOALI MHCTPYKTAX TOBEPUTEJIS: OH
JIOJDKEH SICHO M YETKO OOBSICHUTh, YTO MMEET aJBOKaTa IO COIJIAlEHUIO (ApYyroro, €ciauv
MEPBOro OTBEJIN), YTO HE HYXKHAAETCS B 3allMTHUKE 1O HAa3HAYEHUIO, HE JOBEPSIET eMy. DTU
CJI0Ba MOTYT HE MOBJIEYb KAKUX-JIMOO MOCIEACTBUIA, HO MX CJIEAyeT MPOM3HECTH, YTOObI
B MOCJIEAYIOLIEM MOXHO OBLIO COCJaThCsl HA HUX B Xayobe, B ToM uucie B ECITY.

Yrto KacaeTcsl agBokara IO Ha3HAYEHUIO, TO OH HE JOJDKEH MHpU TaKol CUTyalluu
MPUHKUMATL 3alIUTy. TOMy €CTb HECKOJbKO mnpuuuH. I[lepBasg — noacyammMomy HYKHO
BpeMsI, 4TOObI CBSI3aThCSI CO CBOMM aABOKATOM, JUISI YEro Cyday HaIIEXWUT OTJIOXUTb
JeJIo, a aJBOKaT IO Ha3HAaYeHWIO OOJKEH 3asiBUTh 00 3TOM XxojaraicTBo. BTopoe —
aJBOKAaT, €CJM €ro Ha3HAUYWIM IIOYTH Ccpa3y IIocje yHaJeHWs 3allUMTHHKA, HEe 3HAKOM
¢ marepuanamu aeja. Eciu oH HauHeT paboTy B mepBble Xe AHU WU Jaxe 4Jachl, He
O3HAKOMUBIIUCH C JEJOM, €CJIM HE TMPOBEAET BCTPEUy HACAWHE C MOA3ALIMTHBIM, TO Ha-
PYIIUAT CTaHAAPT 3allUThI IO YTOJOBHBIM JieJlaM. A 3TO MOBOJ IJis PEaKUMUU CO CTOPOHBI
OpPraHoOB aJBOKATCKOro cooOuectBa. OTCYTCTBHME XE TaKOil peakUMU TOJbKO MOOLIPSIET
T€X, KTO XOIUT B CyAbl KaK Ha pabOTy W MHOINA IIPOU3HOCHUT <«IMOMAACPKUBAIO» U «BO3-
paxaro» 0e3 peallbHOI MOMOIIY MOACYAUMOMY.

AIBOKATOB YJAJIATD HEJIb34
O BocnpenATCTBOBAaHMU AIBOKATCKOM AeATEJbHOCTH

Anekceii Heanos, ynpasasiowuil napmuep adgokamckoeo 0wopo «Ilpasosoii cmamyc», unen Komuccuu
no 3awume npaeé adsoxamos ALl Kpacnodapckoeo kpas

Otkiukasich Ha ctathio PoctucinaBa XmbipoBa «Cynabe — HeyrogeH» (cM.: «Al». 2019.
No 16), aBTOp OTMEYaeT, YTO TaKOW MPOIECCYaJbHbIII MHCTPYMEHT, KaK yaaJleHue 3a-
IIUTHUKA M3 CyIeOHOro 3acedaHus, OXOTHO IIPUMEHSETCS CyIOM KaK CpeiacTBO, Ha-
MpaBJIeHHOE Ha BOCIPEISITCTBOBAaHME aABOKATCKOU NESITEIbHOCTH, M MPUBOAUT IIPUMEDP
JAHHOTO HapylleHus mpaB agBokaTa m3 mpakTuku All KpacHomapckoro kpasi, BCKpbI-
BalOLIMIA psii MpoOJieM, HEKOTOPBIM M3 KOTOPBIX aBTOp YAEISIET 0CO00e BHUMAaHME.

K coxaneHuto, Kak-To He3aMETHO Cydad yOaJleHUsI allBOKATOB M3 IIpoliecca CTaju OObl-
JEHHBIM SIBJICHHEM, YTO CBUIETEILCTBYET O BOCIIPEMSITCTBOBAHUM OCYILECTBICHUIO TIPOGeCcCH-
OHaJIbHOM JeSITeJIbHOCTH, HApyLIEHWU TIPaB aaBOKATOB M OOHAPYKMBAET KOMILUIEKC TTPOOJIEM.
[TosToMy Bompoc yamaleHHWsl aIBOKAaTOB M3 3ajla CylIeOHOro 3acefaHusl M 3MaHMS Cyla sIBIIsIeT-
Cs1 HE TOJIbKO aKTyaJIbHBIM C TEOPETUYECKOM TOUYKU 3pEHMSI, HO M MPAKTUYECKU TTOJIC3HBIM.

He ckporo, naHHas TeMa HaXOAUTCSI B 30HE MOEro BHUMaHUS U MpodeCcCUOHATbLHO-
ro MHTepeca IO pa3HbIM MPUYMHAM: OT HEOOXOAMMOCTU TMPUCYTCTBUS TPOLieCCyallbHO-
ro «cypporata» B YIIK P® no komriiekca mpob6ieM, CBSI3aHHBIX C €r0 IIpUMEHEHUEM,
1 pa3pabOTKM Mep, HampaBJICHHBIX Ha UX KOPPEKTUPOBKY.

B pamkax moaroroBku Ipoekta «PekoMeHpalmu agBokKaTtaM B Ciiydae yaaJleHUS WU
yIpo3bl yaajJeHUs1 U3 3aja CyleOHOro 3acelaHusl» MHOKO HaIlpaBJIeHbl 3allpOChl B peru-

49



OHaJIbHbIE aJBOKATCKWe TajiaThl Poccum M mosydyeHbl pe3yJbTaTbl, HE CBUIETEIbCTBY-
[olMe, 4YTo IpobsieMa ynajieHus M3 3aja CyAeOHOro 3acelaHusl CTOMT OCTPO B LIEJIOM
no crpaHe. TeM He MeHee B KpacHogapcKoM Kpae 3TOT IPOLECCYaIbHbIE MHCTPYMEHT
OXOTHO TPUMEHSETCS CYIOM KaK CpeICTBO, HAMpPaBJIEHHOE Ha BOCIIPEMSTCTBOBAHUE all-
BOKATCKOI JESATEeIbHOCTH, M C €ro IIOMOIIbI0 HEOE3YyCIIELIHO OCYIIECTBIsIETCs 00phda
C HEYIOOHBIMM, NMMPUHUUNUAAIBHBIMUA U «KOJIOUMMM» aIBOKATAMMU.

CeroagHsi cuTyalusi ¢ yoaJeHUsIMM anBoKaToB B Poccum cxomHa 3aTullibio Tiepen Oy-
peil, HO 3TO HE O3HAyaeT, YTO 3aBTpa KOJOKOJ HE 3a3BEHUT MO Kaxaomy M3 Hac. [lo-
9TOMY HBbIHEIIIHEE aJBOKATCKOE MOJIOXKEHME HaloMuHaeT obpa3 BeHepbsl Muiiocckoid,
3aCThIBIIEH B TPEBOXXHOM OXWIAHWMW HaJBUTralolIeincs Oypu.

MHe CJI0XXHO MpeACTaBUTh ONpaBIaHHYI0 HEOOXOOIUMMOCTh YAaJeHUs aaBoKaTa U3 3ajia
cyneOHOro 3acefaHusl Wiv Aaxe 3[aHus cyaa. TeM He MeHee 3TOT MHCTUTYT MPUCYTCT-
BYET B YTrOJIOBHO-MPOIIECCYaTbHOM 3aKOHE M NMPUMEHSIETCS K aJBOKaTaM. TpymaHO maxe
TUMOTETUYECKU TIPEICTaBUTh CUTYALIMIO YAAJICHUS] HAIMX IMPOLieCCyaJbHbIX OMIOHEHTOB
WIM, CKaXeM, COTPYIHUKOB cyna. CaMOO4YEeBUIHO, YTO KPAaWHSS Mepa MPOLECcCYaTbHOTO
BO3IEUMCTBUSI TIPUMEHSIETCS KaK pe3yJbTaT Hallell MpoLecCyalbHON aKTUBHOCTU K JIBYM
y4aCTHHUKaM Tpoliecca: 3allMTHUKAM W HaIllUM IOA3aIIATHBIM.

Ecnmu B cinyyae ynmaneHuss MOACYIMMOIO M3 3ajla CyIeOHOro 3aceqaHusi 10 OKOHYaHMSI
MPEHUI CTOPOH €My MPEIOCTABJIIETCS MTPaBO Ha TOCJEeAHEE CIOBO, a IMIPUTrOBOP JTOIKEH IPO-
BO3MJIALLIATBCS B €r0 MPUCYTCTBUU WIM OOBSBISATHCS IMOJ PACIMCKY, TO B OTHOIIEHWU HAC
3TOr0 HE MPOMCXOMUT. 3aUacTyro aJBOKaThl YIAJISIIOTCS HABCErna, MOJHOCTbIO BBIBOISATCS W3
TpolIecca 3alIuThl, YTO TMPEACTABIISIET COOOM MPOIIECCYaATbHYIO «CMEPTh» [UIS aaBoKaTa'.

Ectb npeauyBcTBUE, YTO IMOA HE3HAYMUTEJIbHBIM IPEIIOrOM aJBOKATOB OYyIyT YAalsTh
HE TOJIbKO M3 3ajia 3acedaHusi, HO BooOIe 13 3maHus cynoB. Cyabl CTaHYT HEIPUCTYII-
HbIMM OacTMOHAMM JJIs1 aJBOKATOB, @ HE ABOPLIOM IPAaBOCYAMS.

Her cmbiciia mepeduciiaTh mpuMepbl yAaJd€HUS 3allMTHUKOB, MO3TOMY OrpaHUYYCh
JUIIb CJIy4aeM, CTaBIIMM IpeaAMeTOM paccMoTpeHuss Komwuccuei 1mo 3amure rnpodec-
cuoHabHbIX mpaB aaBokaToB All KpacHomapckoro kpas. AmBokar A. oOpatuicsd ¢ 3a-
SBJICHUEM B MHTepecax anaBokara [l., B KOTopoM 00paTu/l BHUMaHWE Ha CJIEAyIOIIEe:
agBokar II., meilcTBysl Ha OCHOBAHWM COIJIAILIEHMSI, OCYILECTBJsUI 3ammTy B. mo yro-
JJOBHOMY aeay. B pamkax cBoux mpogeCCHMOHAIbHBIX U IPOLECCYaAIbHBIX MOJTHOMOYMM
HEOJHOKPATHO 3asBJISIJT MOTUBUPOBAHHBIM OTBOJ COCTaBY Cyaa M MPUHOCUJ BO3pakKeHUSs
MPOTUB AEUCTBUI MpEeacenaTebCTBYIOIIETO, 32 YTO €MY IMOCIEIHUM OOBSBISUIMCH 3aMe-
YaHUS «32 HETAKTUYHOE, HEOOBEKTMBHOE M HATyMaHHOE IOBEACHME» U «3a CTPEMJICHUE
JNeCTa0WJIM3MPOBATh HOPMAJIbHBIA XOI MPOLeCCa U BOCHPEISTCTBOBATh €MYy» U BBIHOCH-
JIOCh MPEnynpexAeHUE O TOM, YTO 3a KaXXI0€ BO3PaXEHUE Ha NEUCTBUS Mpeacenarelib-
CTBYIOILIETO 3allIMTHUKY OYyAyT OOBSBISATBHCS 3amMedyaHus. B uTore 3a cBowo mpolueccyasb-
HYI0O aKTMBHOCTbH aaBokar Il. ymameH u3 3ana cyaa, BBIHECEHO YAaCTHOE ITOCTAHOBJICHUE,
a BMECTO HEro Ha3HaueH 3allUTHUK-<«TyOJIep».

AOCYpPIHOCTb yoajleHUsI B JaHHOM CJIy4yae O4Ye€BMJIHA, BEAb aABOKaT, IEHCTBYS B Ka-
YeCTBE 3allUTHHUKA I10 YTOJOBHOMY [€Jly, SIBJSIETCS IOJHOLIEHHBIM M MOJHOMNPaBHBIM
YY4aCTHUKOM YTOJIOBHOTO CYHOIpou3BonacTBa B cuiay TpedoBaHuii YIIK P®D, u emy, 6e3-
YCJIOBHO, TIPUHAJJIEXAT IMpoliecCyaibHbIE TTpaBa, B TOM YKCJE MPaBO Ha 3asiBJICHUE OT-
BOJla B OTHOILEHMHU JIIOOOrO y4acTHHMKA YTrOJOBHOTO CYIOIIPOMU3BOJICTBA M IPUHECEHUE
BO3paXEHUUN TPOTUB NEUCTBUI TpeacenaTebCTBYIONIEr0. boee Toro, nmpemynpexiaeHue
3alIMTHUKA O TOM, YTO MpPU KaXIOM BO3paX€HUU IpeAceaaTeIbCTBYIOLIMI Oyner o0b-
SIBJISITh 3aMEUaHMsl, CBUIETEIbCTBYET HE O HapyLICHWHU 3alIUTHUKOM IOpsSaKa B Cyme0-
HOM 3acellaHMHu, a, HalmpoTUB, 00 OKa3aHUM AABJAECHWS Ha CTOPOHY 3alMThI, ITOITOMY
Komuccueir oHM paclieHeHbl Kak HapylleHrue npodeCCUOHATIbHBIX MpaB aaBoOKara.

Ha npumepe sToro gena BBISIBJIEH KOMILJIEKC IPOOJIEM, CBSI3aHHBIX C YAaJICHUEM
aZBoOKaTa M €ro IpaBOBbBIMU TMOCJEICTBUSMU: HApyIIEHWE IIpaBa Ha 3allUTy, BOCIIpe-
MSATCTBOBAHUE OCYIIECTBICHUIO MPOMECCUOHATBHOM NEITEIbHOCTHA, HapyLIeHUE IpaB

! Tlonpo6wuee 3neck: https:/fparf.ru/polemic/opinions/protsessualnaya-smert/
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alBOKATOB, HaBsI3aHHas 3aliuTa (ydacTWe 3alllMTHUKA-Iybsiepa), KOTOPBIE S OCTAaBJISIIO
3a CKOOKaMu HacTosgel MyOauKaluu, MOCKOJbKY OHM TpeOyIOT yIIyOJI€HHOIO McCe-
JIOBaHMSI, HO B KayecTBe OOCYXXIEHHs oOpallly BHUMaHUE Ha ClIeayloliee.

[lepoe. Camo ynajneHue aaBoKaTa IMPOMCXOAUT Oe3 ydyacTHsi OPraHOB aJBOKATCKO-
ro caMoOyIlpaBJIeHUSI, TIPU 3TOM CYI CTaBUT aJBOKATCKYIO MajaTy mepea HempUsITHBIMU
(bakTamu: camum ynaneHueMm IOCTHAKTYM, HEOOXOAUMOCTBIO PACCMOTPEHMSI YAaCTHOTO
MOCTAHOBJIEHUSI Ha NEWCTBUSI aJBOKaTa, BBICTYIIMBILIEIO OCHOBAHMEM [JIs YAAJICHMS,
U MNPUHSATUEM IUCUMIIMHAPHBIX Mep pearupoBaHMs (BIUIOTH OO JIMIIEHUS CTaTyca).
[Ipe3uneHT amBOKaTCKOM mMajnaThl OOS3aH IPUHSATH YaCTHOE OMNpeAeseHue cyaa, BO3-
OyIUTh NUCLIMIUIMHAPHOE IPOU3BOJACTBO, @ O €ro pe3yJbTaTax COOOLIUTb B MECSIYHBIA
cpok. IlomuepkHy, ymajeHHe MPOUCXOOUT Oe3 ydacTHsl OpraHOB aIBOKATCKOIO CaMoy-
MpaBJeHUsI, a aJBOKATCKWE IaJlaThl MCMHOJB3YIOTCS CydaMM JIUIIb JJIS Mep JAUCLUTIUIM-
HApHOI'O pearupoBaHMUSI.

Ctporo roBopsi, B CYLIECTBYIOLIEW MapaaurMe CyAbl IBITAIOTCS HCIIOJIb30BaTh alBO-
KaTcKue MajaThl JJIsl YCTAaHOBJEHMUsS NPEOIMLIMAIbHOCTM CBOMX pelleHMid. BripaBe jiu
CyIbl CTaBUTb Mepel OopraHaMu aJIBOKATCKOIO CaMOYIpaBJIE€HMUSI BOMPOC O BUHOBHOCTU
aZBOKATOB UM JISTUTUMU3AIIMU YAAJIEHUs, Bellb OlICHKA IesITeJIbHOCTA alBOKATOB IO MHU-
LIMaTUBE Cyda MPOTMBOPEUYMUT MPOLIECCYATbHOM MPUPOIE M TPEACTaBIsIET COO0ON BMelIa-
TEJbCTBO B aJBOKATCKYIO AesITeIbHOCTh. KBamnduKalMoOHHbIE KOMUCCHUM aJIBOKATCKUX
najgaT He SBJSIOTCSI OpraHaMM, WCIOJHSIOIIMMU PEIIeHUs] TOCYyIapCTBEHHBIX OpPraHoOB
W HE BBICTYMAIOT B KAayeCTBE MOAYMHEHHBIX cynoB. [logoOHOe CBUIAETENILCTBYET O Tpe-
BBIIIEHUN CYAbSIMUA CBOMX IMOJHOMOYMI M MOKYIIEHWU Ha 6a30Bbl€ TIPUHILIMIMBI aJBOKAT-
CKOW HesATeIbHOCTU — HE3aBUCUMOCTh U CaMOyMpaBjieHHe. DTO HeNpaBWJIbHO, U MOI00-
HOE MOJIOXKEHUE HYXKHO MEHSITh.

Bropoe. YaaneHue agBokaToB Kak Mepa MPOLECCyalbHOr0 BO3AEHCTBUS NOKHO ObITh
Mpeacka3yeMo, COOTBETCTBOBATh MPUHIIMIY MPABOBOM OMPENECJICHHOCTA U HE MCIOJIb30-
BaTbCsl KaK CPEACTBO paclpaBbl ¢ HEYrogHbIMU agBokatamMu. Bor mouemy ct. 258 VIIK
P® nyxnaercs B KoppekTupoBKe. Ha 3akoHOmaTeIbHOM YpOBHE HEOOXOAUMO 3aKPEIUTh
CPOK yIaJIeHUsI W MOPSAOK O0XaJloBaHUs PELICHUs cyda o0 yaaJleHUuW; ONpPEaeauTh, 3a
YTO MOTYT OBITh yIAJ€Hbl MPUCYTCTBYIOIIKWE B 3aJie CyAeOHOTO 3acelaHus, B TOM 4YHUCIIe
0 KOHIIAa CyleOHOro pa3oupareibCTBa; yoajJeHWEe aaBOKaTa MOJDKHO MPUMEHSITBCS CYy-
JIOM C 00s13aTeJIbHbIM yYaCTMEM OPraHOB aJBOKATCKOI'O CaMOYIIpaBJICHMUSI.

AIBOKATOB yAaJsIThb HEJb3s, MTO3TOMY KaXKIbli Clydail ynajeHus OOJKEH paccMaTpu-
BaTbCS OpPraHaMM aJBOKATCKOTO CaMOYIMPaBIE€HUS KaK MCKIIOUUTEIbHBIA U HE OCTaBaTh-
cg 0e3 BHMMaHus. B ciiyyae HEOOXOIMMOCTU HaNpaBisATh MUCbMa MpeACeaaTeNsiIM peru-
OHAJIbHBIX CYJIOB O HEINPaBOMEPHOCTU IMPOU3BOJBLHOTO yIaJleHUsl 3alllMTHUKOB M3 3aja
cyneObHOro 3acefaHusl MPU OCYLIECTBICHUU MPO(ECCUOHAIBHOTO J0JITa; HaIpaBisTh
MPEeICTaBUTEJICN aABOKATCKOM IMayiaThl B KA4eCTBE HAOJOMATENs] B CyI amneUISILIMOHHON
WHCTAHILIMK TIPU PACCMOTPEHUM aNeJUISILIMOHHOM XaJloObl aaBOKaTa; AaBaTh OLIEHKY yya-
CTUS alBOKaTa-nybJjiepa B KauecTBEe 3alllMTHUMKA IO YrOJOBHOMY JIeJly BMECTO yIaJeHHO-
ro ajBoKaTa Ha MpeaMeT COOTBETCTBUsS padbsicHeHUsIM PIIA PP u nmpuMeHsITb Mepbl
JTACUMUITIMHAPHOTO BO3IEHCTBUS.

INPOLNECCYAJIBHAA CMEPTD
Ynanenue aBoKaTa U3 3aj1a CylAeOHOro 3acelaHus KaK HapyuIeHus MpaB aJBOKATOB:
3JI0yNOTpedJIeHNs], MPaBOBasi HEONPeAeIeHHOCTD H MOCJIeACTBHS

Anexceit Hearnos, unen Komuccuu no 3aujume npogeccuornanrvHuix npaé adsoxamos AIl Kpacvodap-
CK020 Kpas
https://fparf.ru/polemic/opinions/protsessualnaya-smert/

21 urong Ha Oepery bantuiickoro mopsg B r. CBemnoropcke npouuia VII MexnyHa-
pomHas HaydyHO-TIpaKTUYecKass KOH(MepeHIUN «AIXBOKATCKasl IESITEIbHOCTb B YCIIOBUSIX
MPUOAITUIICKOTO COTPYIHUYECTBA».
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s MeHs1 OoJibIliasi YeCTh MPeACTaBIsITh KyOaHCKYIO aJBOKAaTypy Ha CTOJIb MacIlTad-
HOM MEPOIPUSATUM KaK IO KOJUYECTBY YYACTHMKOB, TaK U IO Ka4yeCTBY CIUKEepoB. Moe
BBICTYILJIEHME OBLIO ITOCBSIIEHO MpobjieMaM ynajleHWs aaBokKaTa M3 3aja CyaeOHOro
3acefaHusl, YTO HE3aMETHO CTAaHOBUTCS OOBIIEHHBIM SIBJIEHUEM. DTO CBUIACTEIBCTBYET
O BOCIPEISITCTBOBAHUU OCYIIECTBICHMUIO MPOMECCUOHATBbHON ASATEIbHOCTU M Hapylle-
HUSX TIpaB alBOKATOB.

Bpsin 11 MBI cMOXeM HaWTW claydyad yaajlleHMsl U3 3aja CydeOHOro 3acedaHusl Tocy-
JNapCTBEHHOTO OOBMHUTENSI WM APYrUX YYaCTHUKOB YTOJOBHOIO CYIONPOM3BOJACTBA CO
cTOopoHbl 00BMHeHMsI. He mpeyBennuy, cka3aB, UTO 3Ta Mepa IpolecCyaJIbHOTIO BO3Ieli-
CTBUS NMPUMEHSIETCSI B OCHOBHOM K JIBYM YYaCTHMKaM Mpoliecca: MOACYIUMOMY M €ro
3alUTHUKY. Eciu moacynuMblil ynansgercss u3 3aja cyneOHOro 3aceqaHusi 10 OKOHYa-
HUSI MIPEHUI CTOPOH, eMy IpeaoCTaBjsIeTCs MpaBO Ha MOCJeAHEEe CJIOBO, a IPUTOBOP
JTOJKEH TIPOBO3TJIAIIAThCS B €ro IMPUCYTCTBUU WU OOBSBISATHCS IMON pacrnucky. Ho
C aJBoKaTaMM Bce IO-IpyroMy. Yacrto anBokaThl yOasllOTCS HAaBCETIa — ITOJTHOCTBIO
BBIBOISTCSI U3 Tpolecca 3amuThl. [lo cytn — 310 abcostoTHas mpoleccyalbHasi CMEPTh
JUISL aJBOKaTa.

Benenue aynmosamucu OTKPBITOIO CyAeOHOTrO 3acelaHMsi, BO3pakeHUsI MPOTUB Jeii-
CTBUIA TTpeACeNaTeIbCTBYIOIIETO, X0OAaTalicTBa 00 OTBOJE PACLIEHUBAIOTCS CYIOM KakK Ha-
pyllIeHWE TOopsiaKa B CydeOHOM 3acedaHWU WM HEMOAYMHEHME PACHOPSDKEHUSIM Ipen-
cenateabCTBYyIONero. Ilo 3TMM OCHOBaHMSIM BBIHOCSITCSI YaCTHBIE ITOCTAHOBJIEHUSI Ha
JNEUCTBUSI aIBOKATOB WJIM OHMU MPOCTO yaaisiorTcs. MDakTUYeCKM Mbl HaxXxOAWMCS B Ta-
KOW Tapaaurme, KOraa 3a OoCylIeCcTBIeHUE MPOdEeCCUOHATBbHOM NESITEIbHOCTU aIBOKATOB
OOBMHSIIOT B IPOSIBJIEHUM HEyBaXK€HUSI K Cydy, OOBSBISIOT MPEAyINpexXIaeHUs, a 3aTeM
YIAISIOT.

Hymato, OyaeT 4eCTHbIM MPU3HAThCS CaMUM Ce0e, UTO UMEIOTCS Clydyau SIBHO HE00O-
CHOBAaHHBIX YIAJEHUI 3a OCYIIECTBIEHUE MpodeccuoHAIbHOU nesiteabHOCTU. [loaToMy
B HbIHEIIIHEW (opMe Mepa BO3[ECHCTBUS B BUAE yIaJE€HUS HOCHUT MEPBEPCUBHBINA Xapak-
Tep U SIBHO Hecopa3MepHa €€ IOCJeICTBUSIM.

Ectb u npyras TeHaeHUMS — aaBoKaTa YAalsilOT He TOJBKO M3 3ajla CcyneOHOro 3a-
celaHus TI0 KOHKPETHOMY YTOJIOBHOMY ey, HO W W3 30aHUS Cyda, TaKuM OOpa3oM
MPENSITCTBYSI HAaXOXIACHUIO B Cylde ISl OKa3aHUs KBaJIU(MUIIMPOBAHHOW IOPUANYECKOMN
MOMOILIM MO APYTMM JejaM U B OTHOLIEHUM OPYTUMX TOBEpUTENIECH.

EcThb omymieHue, 4To mpakTUKa yAaJeHMUsI aaBOKATOB OyIeT TOJbKO PaCIIMPSIThCS.
DTa aHTUUMNALMS MOATBEPXKIAECTCS HOBBIM ONBITOM YAAJICHUS aABOKATOB W3 3AaHUS
cyla moj He3HauyuTeJbHbIM IpemioroM. He mpeBpatgTcs au cyabl M3 ABOPLIOB MpPaBO-
Cyousl B HENPUCTYIHbIE OACTUOHBI ISl alBOKATOB?

[TogoGHOE mpoucxoguT BCIEACTBUE TPaBOBOIi HeornpenenaeHHOCTH cT. 258 YIIK P®D,
MO3BOJISIIONIEN TTPABOMPUMEHUTENIO YPE3MEPHO IIMPOKO MNPUMEHSTh KPaWHIOW MEpY
BO3IEWCTBUS — yIaJeHUE HEYIOOHBIX aJIBOKATOB.

[IpoGnema ycyrybasercss TeM, 4TO MHONBITKM oOxamoBaHusi cT. 258 VIIK P® Ha
npeaMeT ee HecooTBeTcTBUSI KoHctutyuum P®, mpeackaszyemo 3aKaHUYMBAIOTCS «OTKa3-
HbIMU» onpeaeneHusiMu. [lo MHeHuto Beicokoro Cyna, ynajieHue aaBoKaTta He SBISETCS
HapylIeHreM KOHCTUTYyLIMOHHoro mpaBa Ha 3amury. KC P® cuutaer, uro cT. 258 VIIK
P®D «He comepXuT MOJOXEHUI, KOTOpPhIE HE MO3BOJISUIM ObI Cyay B Cllydyae HeHajsexka-
IIEr0 MCITOJIHEHUS 3alllMTHUKOM, YYacCTBYIOIIMM B Jejie, CBOMX (DYHKIIMI WIM Hapyle-
HUS TOpsIIKAa B CyIeOHOM 3acefaHUuM U30MpaThb B OTHOILIEHWW HETO MEpy BO3IECWCTBUS,
COpa3MEepHYI0 XapakKTepy COBEpPILICHHOTO WM HapylleHWUS...»»', T. e. ygajsiTb aIBOKAaTOB.
[Ilax 1 mar.

' Ompenenenne Koncruryunonroro Cyma PD or 22 mapra 2012 r. Ne 624-0-O «O6 oTkase B IPUHATHN
K PAaCCMOTPEHMUIO XajloObl rpaxknaHnHa MapoukuHa Biagumupa AnekceeBrya Ha HapyllleHUe ero KOHCTUTYLIU-
OHHBIX MPaB YaCTSIMU BTOPOI U TpeTheit cTaThk 258 YrooBHO-TIpolieccyaibHOro Koaekca Poccuiickoit denepa-
1107076
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KC P® nomuepkHyn, MpuHUMasl pellieHue o0 yaajJeHUM TIOACYAUMOIO WM ero 3a-
IIUTHUKA M3 3ajla cylaeOHOro 3acemaHusi, Cyld 00s3aH: yKa3aTb (paKTHMUeCKue OoOCTOSI-
TEJbCTBA MIOMYIIEHHBIX HApYIIEHUM MOpsaKa B XOJe CyAeOHOro 3acelaHus, HEMOd4Yu-
HEHMSI 3alllMTHUKA PACIOPSKEHUSIM MpPeNcenaTe/IbCTBYIOIIEro, MPUBECTA TOCTAaTOYHbIE
apryMeHTbl B OOOCHOBAHME BbBIBOJIA O HEOOXOAMMOCTH yIAJICHUSI.

B npaktuke Komuccuu mo 3ammte npodecCMOoHaIbHbBIX MpaB aalBOKAaTOB AJIBOKAT-
ckoi maysatbhl KpacHomapckoro kpasi umeeTcss oOpalleHue aaBokKaTa, Koraa mpeacena-
TEJbCTBYIOIIMM OOBSBJICHBI 3aMEYaHUSI «3a HETAKTUYHOE, HEOOBEKTUBHOE M HaayMaH-
HOE MOBEACHME» U «3a CTPEMJICHUE NeCTa0WIM3UPOBAaTh HOPMAaJbHBINA XOH Ipoliecca
1 BOCHPENITCTBOBATb €My». 3alllMTHUKAM BbIHECEHO MPEAyIpeXIeHUe O TOM, YTO 3a
KaXJI0€ BO3paXe€HWEe IMPOTUB AEUCTBUI NpencenaTeabCTBYIOLIETO OyayT OOBbSBICHBI
3aMevyaHusi. B uTore 3a CBOIO MpoleCCyalbHYIO aKTUBHOCTbh aABOKAThl YyIaJe€Hbl U3
3ajla Cylda, BBIHECEHO YacTHOE MOCTAaHOBJIEHHWE, a BMECTO HMX Ha3HAYe€H 3alllUMTHUK-
«1yonep».

Bor moueMy cCyliecTBYIOLIMIA YrOJOBHO-TPOLIECCYATbHBIN TTOPSIAOK IMO3BOJSET Ipa-
BOMPUMEHUTENI0 HE TPUMEHSATh MpaBoBble no3uliiu KoHctutynmoHHoro Cyma PO
W MCMHOJb30BaTh COMHUTENIbHYIO apTyMEHTALMIO I YAAJEHUS aaBOKAaTOB.

C npyroit ctoponsl, KC P® yka3zan, 4To agBoKaT MMeET IpaBO OCIIOPUTH yIaJieHUe
13 3aja cymeOHOro 3acedaHusl B Bblllectosiuii cyn!. Ho Hepa3pelmmMocTh cUTyalluu
B TOM, YTO MPABONPUMEHUTENb HE XeJIaeT cablaTh noBonoB KoHctutyumonHoro Cyna
P® nu6o mompocTy ¢ HUMM He 3HAKOM, Belb XKaJoObl Ha yaalleHuWe aJBoKaTa paccMma-
TPUBAIOTCSI BBILIECTOSIIMMHU CyJaMyd BMECTE C UTOTOBBIM pELICHWEM, T. €. TOraa, Koraa
9TO JIMILIEHO BCSIKOIO CMBbICIA.

Takum 00pa3zoM, CErogHsI OTCYTCTBYET NEWCTBEHHBI MEXaHU3M OOXXaJTOBAaHWUS yaajie-
HUS aABOKaTOB. B Takux yCI0BMSIX Mbl JIMIIEHBI BO3MOXHOCTU ITOJHOLIEHHO 3alllUILIATh,
a TOM3aIlMTHBIM OocTaeTcsl 0e3 Halllel 3allUThI.

Ecth omaceHus, 4Tto B cujy NpaBoBoil HeomnpeaeneHHocTH cT. 258 YIIK P® npaktu-
Ka HeOOOCHOBAHHBIX YAaJ€HUI aJBOKATOB M BBEACHHUE B IMPOLIECC aIBOKATOB-1y0JIEpPOB
MPOTUB BOJM JOBEpUTENsl OyneT TOJbKO YCUJIMBAThCSI, a 9TO IMPUBEIET K HAPYLICHUSIM
npaB aIBOKATOB M (pyHIAMEHTAJbHOIO IpaBa Ha 3allUTY.

Bot mouemy ecTb OCHOBaHUSI YTBepXKAaTb, UYTO HbIHELIHSS pemakuus cT. 258 YIIK
P® Hocut HeompeneneHHbIN XapakTep, MO3BOJSIET Cyly MPOM3BOJBbHO YHANSITh alBOKa-
TOB HE TOJBKO M3 3ajla CyneOHOro 3acedaHus, HO W 3[aHMs cyla.

B sToii cuTyalMu amBOKaThl JIMIIEHBI BO3MOXHOCTH 3(P(MEKTUBHO 3allUINATBCSI OT
MPaKTUKW YAaJIeHUsT U3 3aja CylneOHOro 3acefaHus W 3AaHMs cyna. SABIeHUST aKIIMOHU3-
Ma 1 neppopMaHCcHU3Ma, Kak U (popMbl CUTYLIMAHU3MA U TOMYJM3Ma B aBOKATCKOM Jesi-
TEJbHOCTU, HAXOASATCS 3a IpeaeaMyd J€OHTOJOTMU aJBOKATCKOM NESITEIbHOCTH, MO3TOMY
MPUBENYT JIMIIb K paauKalu3aluy B Hallel MpodecCuu U yBEAYT B CTOPOHY OT IJIaBHOM
aJIBOKATCKOW MMCCHM.

Botr mouemy cyiectByeT HEOOXOAMMOCTb KOppeKTHpoBKU cT. 258 YIIK P® Ha 3a-
KOHOJIATeJIbHOM YPOBHE IS TOTO, YTOOBI YETKO ONpPEACIUTD:

— 32 YTO MOXET ObITh YAQJIEHO JIULO, MPUCYTCTBYIOLEE B 3aJie CyAeOHOro 3acena-
HUS;

— 3aKpernuTh CPOK YAaJIEHUS;

— MPEeIyCMOTPETh MCKJIIOUMTEIbHBIE CIydyal, KOTAa JUIO0 MOXET OBbIThb yAaJeHO 10
KOHIIA CyneOHOro pa3oupaTesibCTBa;

— 3aKpenuTh IOPSIOK 00Xajd0BaHUS pelleHus cyda o0 ynajJeHUU;

— M caMoe€ TJIaBHOE — yIaJIeHUe aJBoKaTa 10 KOHIa CyaeOHOro pasouparesbCcTBa HE
JOJKHO TIPUMEHSIThCS CylIOM 0€3 y4acTHsl OpraHOB aIBOKATCKOT'O CaMOYIIPABJICHMSI.

[TonuepkHy, ynaaeHue OOXKHO MCHOJb30BAaThCS B KpaHMX Cydyasix, MPeayCMOTPEH-
HBbIX 3aKOHOM, M MCKJIIOUYMTEJbHO 3a HapyllleHMWE IOopsiaKa B CyIeOHOM 3acelaHMu. ITa

! Onpenenerus KC PO ot 20 okTa6ps 2005 r. Ne 371-0, ot 16 Hos6ps 2006 1. Ne 515-0, ot
15 Hos10pst 2007 1. Ne 821-0O-0 u ot 13 okTs16ps1 2009 1. Ne 1112-0-0.
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Mepa TIPOLIECCYATbHOTO BO3ACHCTBUSA HOJDKHA OBITh TMpencKazyema, COOTBETCTBOBAThb
IIPUHILIMITY TPABOBOW OIPENEJIEHHOCTU U HE MCIIOJb30BaThCS KaK CPENCTBO pacIpaBbl
C HEYTOIHbIMU aJBOKATaMM.

3aKoHo/maTe/IbHbIe U3MEHEHUSI TO3BOJISIT COKPaTUTh YMCIO HEOOOCHOBAHHBIX yaajie-
HU U HApYILIEHU MpaB aaBOKATOB.

ODOITA PP 3aHrMMaeT akKTUBHYIO TO3MLMIO B 3allluTe MPodeCcCUOHAIbHBIX TpaB aji-
BOKAaTOB M AaKTUBHO B3aUMOJECUCTBYET C CyObEKTaMU 3aKOHOMATEJIbHOW WHUIIUMATUBBI.
[ToaToMy obGpaliato BHUMaHUE KOJUIET Ha «HEKAYECTBEHHOCTb» JECUCTBYIOLIECH pelakiuu
ct. 258 YIIK P® u HeoOXoauMoOCTh €€ KOPPEeKTUPOBKM Ha 3aKOHOAATEIbHOM YPOBHE.

«YJIAJIEH 10O ITOHEAEJIbHUKA»
O npaBoBbIX NMOCJIEICTBUSIX HAPYIIeHUs MPO(eCCHOHAILHBIX MPaB aJIBOKATA

Cepeeii Kpayse, unen Cosema AIl Cankm-Ilemepbypea, npedcedamenv Komuccuu no 3aujume npo-
heccuonanvuovix npas adeoxamos AIl Cankm-Ilemepbypea, adsoxam MexcdyHapooroii Koaneauu
adsokamos «Cankm-Ilemepoype»

ABTOp HACTOSIIEr0 OTKJIMKA Ha cTaThlo PocTuciaaBa XmbipoBa (cMm.: «Al'». 2019. Ne 16
(297)), yrBepxKaas, 4To mpodJeMa yJaJieHHsl aJBOKATa M3 3aja CyJAeOHOro 3aceJaHus NpH
OCYIIIeCTBJIEHHH CYAONMPOM3BOICTBA HOCHT IIYOOKHH M CHCTEMHbIHi XapakTep, NMOIX4epKHBa-
€T, YTO CEeroJHs MPAaKTHKA CKJAIbIBAETCHA TaK, YTO MOJAOOHOE yAajieHHe MpeACTABJSET CO-
00ii HEKHii aHAJIOr OTBOAA, W MPUBOAUT mpumep caydast B cyae Cankr-IlerepOypra, korma
a7BOKAT ObLT yJajleH He TOJbKO M3 3aja, HO M M3 3IaHusA cyaa, 0e3 mpaBa BOWTH B HEro
«J10 TIOHEe/IEeIbHUKA», 4 TAKXKe 3aTparMBaeT NMpoodJeMy NMPaBOBBIX MOCJEJACTBUI JAHHOTO yaa-
JIeHHs1 U BONPOC O MpaBe Ha 00:KaJOBaHHE NMOCTAHOBJIEHHS 00 yIaJleHHH aJBOKATa B TOM
YyHuClie B YACTH CYOBEKTOB 00XKAJIOBaHHS.

[IpoGiema, mocraBieHHas TIepel YUTATEeJISIMU aBTOPOM CTaThM, TpeacenaatenaeM Ko-
MMCCHMU TI0 3aluTe nmpodeccruoHalbHbIX MpaB aaBokaToB KpacHomapckoro kpast PocTu-
c/1aBOM XMBIPOBBIM, 0€3 COMHEHUS, SBJISIETCS aKTyalbHON. B mociegHee Bpemsi B 10pu-
OUYECKUX M3IaHUSIX, a TAKKe B MaTepuajaXx KOH(pEpeHIINH, TTOCBSIIEHHBIX aIBOKATCKOM
JIeSITeIbHOCTH, BOIPOCcaM 3allUThI MPoheCCUOHAIbHBIX MPaB aJBOKATOB YIEISJIOCH J0-
CTaTOYHO OO0JIbllIoe BHMMaHME. B TO ke BpeMsi cUTyallusl C paclHpoCTpaHEHHEM TaKoro
BUJIa HApYyIIEHUs TpaB agBoKaTa, KakK yaajJeHue U3 3aja CyaeOHOro 3acegaHus MpU OCy-
IIECTBICHUN CYIONpPOM3BOACTBA (TIPEeMMYIIIECTBEHHO — YTOJIOBHOI0), He TOJIy4Yujia MokKa
LIMPOKOTO OCBEICHMUSI.

MoXeT moKa3aThCsl, YTO JAHHOE HapylleHWe He SIBJISETCS OMNACHBIM, ITOCKOJIbKY
yIeJbHBI BeC TaKOTO BHUIA ClydyaeB KpaiiHe He3HauuTeJeH. B mpakTuke AnBOKaTCKOI
naigatbl r. Cankr-IletepOypra 3a mepuon ¢ Havyaiga 2017 r. Jo HacTOSIIIEro MOMEHTa
yCTaHOBJIEHO OKoJi0 120 mocsiraTesbcTB Ha mpodeccruoHallbHbIe MpaBa agBokaTtoB. [Ipu
TOM Bce 3a(MKCHpPOBAaHHbBIE HapyIICHUs, CBA3aHHBIC C yJaJeHUWEeM aaBOKaTOB M3 3aja
CyIeOHOTro 3acelaHMsI, MOXHO TepecYuTaTh MO MajbliaM JIBYX PYK.

OpHako, gaxke He MPUHUMAsl B pacyeT MOBBIIICHHYIO CTENEeHb JaTEHTHOCTU JAHHOTO
BUJA HaApyIIEHWI, MOXHO KOHCTaTMPOBaTh, UYTO TAaKOil CIIOCOO OTCTpaHEHUS aJBOKaTa
TauT B cebe OYEHb CEPbE3HYI0 OMACHOCTh KaK IJig Mpo(eCcCUOHAILHON KOPITOpaLUH,
TaK W JUISI TpaXkJaH-JAOBEepUTeJIeil, YTO 3aTparuBaeT MHTEpechl oOiiecTBa B 1iegoM. Cy-
IIECTBYeT KaK MMHUMYM JIB€ NPUUMHBI I10JIaraTh, YTO JajibHEIIee UTHOPUPOBAHUE Ta-
KOTO SIBJICHUSI HEIOIYCTUMO.

Bo-1iepBhIX, HabII0HaeTCS YCTOMYMBAS TEHACHLIMS K YBEJIWUYCHUIO YUCIA TTOJOOHBIX
HapylLIeHWI B 1eJ0M psifie pernoHoB. He mckioyeHo, 4To B OJvKaiilliee Bpemsi CUTya-
LIMK C yAaJeHUEM aIBOKATOB, IaKe €CJIM He TPUOOPETYT MacCOBBIN XapaKTep, TO CTaHYT
JOCTAaTOYHO PacIpOCTPaHEHHBIMM.

Bo-BTOpBIX, COBpeMEHHOE COCTOSTHME ITPOLIECCYaJIbHOTO 3aKOHOMATEIbCTBA B KOH-
TEKCTe paccMaTpuBaeMoOil MpoOJieMbl, MSITKO TOBOps, Jajeko oT coBepiueHcTBa. C of-
HOI CTOPOHBI, 3aKOH IIPEAOCTaBIISIET IIMPOKHUE AMCKPEIMOHHBIE MOJHOMOYHUS TIpeace-
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JIaTeJbCTBYIOIIEMY (CyIbe), a C APYroil CTOPOHBI, HE TOJIBKO HE periaMeHTUpYyeT IpaBo-
BbIE MOCJIEACTBUSI yOaJIeHUs 3alllMTHUKA, HO U COAEPXUT OOLIMPHYIO JJAaKyHY B BOIIPOCE
0 BO3MOXHOCTU OOXaJIOBaHMSI TAKOI'O PEIICHUSI.

Bmecrte ¢ Tem 1o3BoI0 cebe HE COrIacuThbCsl C MHEHMEM aBTopa CTaTbUM O TOM, UYTO
KOpEHb 3Jla 3aKJII0YaeTcsi MMEHHO B BO3MOXHOCTU TpeACeAaTeIbCTBYIOIIETO «3JI0YIO-
TpeOJISITh MPaBOM M 3aMEHSITh aJBOKaTa Ha aJBOKarTa-aybyiepa», a BHECEHUE Ipeajiarae-
MOIi MOIIPaBKM ITOMOXKET IMPeOoaoJieTh YKa3aHHYI HeclpaBemlIMBOCTh. [Ipobiema ynane-
HUSI HOCUT Topasfno Oosiee TIyOOKUI U CUCTEMHBIN XapakTep.

O6paTuMmcsl K TeKCTYy HbIHE HeicTBylolieit penakuuu Hopmbl. Yacth 2 cr. 258 VIIK
P® rnacurt: «[1Ipu HemomunMHeHUM OOBMHUTENSI MM 3alIUTHUKA PACIIOPSKEHUSM TIpe-
CeIaTeIbCTBYIOILIETO CIyILIaHWE YTOJOBHOTO Jejia MO ONpeaeIeHUI0 WM MOCTaHOBJICHUIO
cylla MOXET OBbITb OTJIOXXEHO, €CJIM He MpeACTaBJsIeTCcsl BO3MOXHBIM 0e3 yluepba s
VIOJIOBHOTO JeJia 3aMEHUTh AaHHOe Julo ApyruM. OTHOBPEMEHHO CyI COOOIIaeT 00
BTOM BBIIIECTOSIIEMY MTPOKYPOPY MU B aIBOKATCKYIO MajaTy COOTBETCTBEHHO».

ITockonbKy naHHasi 4acTb CTaTbUd COACPXKUT CIELMAIbHOE IPABWIO IO OTHOIIEHUIO
K ob1eit HopMme, 3akperuieHHoi B 4. 1 cT. 258 YIIK P®, To U3 UX COOTHOIIEHUS Clie-
JIyeT BBIBOJ, YTO 3alllUTHUK (KaK M OOBUHUTENb) MOTYT OBITb yaajleHbl MpeaceaaTellb-
CTBYIOIIIMM 3a HEMOMUYMHEHHE €ro pacropsokeHusiM. Bmecrte ¢ TeM OHMCKYCCMOHHBIM
OCTaeTcsl BOMPOC O TOM, KaKue TpaBOBbIC MOCIEACTBUS HACTYMalOT B 3TOM CJIydae st
3alllMTHUKA.

[IpencraBasgercs, 4To ynajeHMe 3allMTHUKA M3 3ajla 3acedaHusl U OTBOM 3alllUTHUKA
(oTcTpaHeHMe OT 3alllUThI) SIBJISIIOTCS HETOXIECTBEHHBIMU MOHATUSAMU. DenepaibHblil
3aKOHOJATe/b BCE IIOCJEACTBUS TIOIbBITAJICS ONMUCAaTh OAHOU (pasoit: «OQHOBPEMEHHO
Cyl cooOIIaeT 00 3TOM BBILIECTOSIIEMY TPOKYPOPY MM B aIBOKATCKYIO MajaTy COOT-
BETCTBEHHO». Llenb coollleHus cyaa B aABOKATCKYIO IajiaTy, e€Ccld, KOHEYHO, peyb UAET
0 3alllMTHUKe, oyeBMAHA. MMeHHO agBokaTckasl TajiaTa 3aHMMAaeTCsl MPUHSITHUEM Mep
TUCUMIIMHAPHOIO BO3/IEHCTBUSI Ha aaBoKaTa.

COOTBETCTBEHHO, HAIpallMBAETCS BBIBOA O TOM, YTO €IMHCTBEHHBIM MOCJIEACTBUEM
noao00HOro yaajaeHus SIBISETCS MpUBJIeUeHME aJBOKaTa-3allMTHUKA K IUCHUIIMHAPHOM
OTBETCTBEHHOCTH, IPU YCJIOBUM, UTO OpPraHbl aJBOKATCKOW IajaThl pa3fcisaT IMO3ULIUIO0
MpeacenaTe/IbCTBYIONIEr0 O HaJWYMu B JEUCTBMSIX YAAJEHHOIO KOJUIETM cOcCTaBa IIpo-
ctynka. BmosHe JOrMYHBIMM B JAHHOW CUTyallMU SIBJISIIOTCSI OTJIOXEHME CIyILIaHWUS,
a TakxXe CooOIleHMe B alBOKATCKYIO IMajaTy MH(OpMaLuM O HEOe3ynpeuyHOM ITOBEACHUU
aJBoKaTa B CyAcOHOM 3acelaHUMU.

OnpHako HeOOJbIIAasl HA CErOAHSIIIHUI TeHb cyleOHasl MpakTUKa IMoKa UIET MO TOMY
MyTH, UYTO yAaaJieHUe M3 3ajla O3HayaeT MOJHOE OTCTpaHEHME aJBOKaTa OT JaJbHelIle-
ro OCYIIECTBJIEHUS 3allMThI, T. €. MPEACTABIIsIET cOOOK HEKMil aHajaor orBoja. boiee
toro, B CaHkT-IleTepOypre mpousoliies BONMIOIIMIA ciiydyail, KOrga aaBOKaT-3alllUTHUK
ObLI yJgaJieH He TOJIbKO M3 3ajla, HO U M3 31aHus cyaa. [Ipu mornbiTKe NOBTOPHO BOI-
TM B 3laHME aABOKaT ObLI OCTAaHOBJEH CYACOHBLIM HPUCTABOM, KOTOPLIA COOOLIMI
€My pacmnopsiKeHue TpeacenaTeIbCTBYIONIETO O TOM, YTO 3alllUTHUK HE BIIpaBe BOUTU
B 37aHUE pallOHHOTO cyda «I0 MOHEASTbHUKA».

Curtyanusi ynajeHusl 3alllMTHUKA IO Ha3HAYEHMIO U3 3ajla, a TakXke U3 Jejla «Ha-
BCErlla», BEPOSITHO, BBINVISIAUT JaxKe B yeM-TO JiornuHoil. Cyn KaKk opraH rocyaapcTBEeH-
HOI BJIaCTM Ha3HAYMWJI TMEPBOHAYAJIbHOTO 3alllMTHMKA TOACYAMMOMY, a TMOCJIE €ro OT-
CTpaHEeHMs OT 3allMThl Ha3HAYaeT elle OAHOTOo, HOBOro. OMHAKO MPUMEHUTEIbHO K OT-
CTpaHEHMIO aABOKaTa, OCYIIECTBISIOIIEIO 3alMTy MO COTJAIICHUIO, BO3HUKAET BOIPOC
0 JaJibHeMIleM ASWCTBUM COIJIallleHUs] 00 OKa3aHUM IOPUAMYECKON IMOMOIIM, a TakKXe
0 peaJM3alMu TpaBa IMOA3AIIUTHOIO Ha BHIOOP KOHKPETHOrO aJBOKaTa.

[ToHsTHO, UTO Ha TpaKTUKE Cydy Ipolle He oOpallaTh BHUMaHUSI Ha BO3HUKIIIYIO
MPaBOBYIO HEOIPENEJIEHHOCTb, MPUIIACUTh JEXYPHOIrO 3alllMTHUKA U MPOJOKUTH IIPO-
uecc. Ho Oyner 1u 3T0 SIBAATHCS aleKBaTHOU peanmu3alideil MpUHIKIIA CIIpaBelIMBOCTH,
«BOCIIEBAEMOIr0» JIEHMCTBYIOIIUM IPOLECCYaATbHBIM 3aKOHOM?
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Hpyroii BaxXHOU MpoOJIEeMONi SBISIETCS HEOMPEAEIEHHOCTh B BOMNpOce oOXajoBa-
HUS IpoLecCyaJbHOTo pemieHus o6 yganeHun 3amuTHuka. CormacHo 4. 3 cT. 389.2
VIIK P® po BbIHECEHMS MTOTOBOrO peIICHUS IO JeJly O0XKaJllOBaHWUIO ITOJJIeXar,
B YAaCTHOCTHU «Ipyrue cylaeOHble pelleHMs], 3aTparMBampollme IpaBa rpaxiaaH Ha AOCTYI
K TpaBocynuio». Ha mepBblil B3rJisa, 3[1€Ch HET HUKAKOK MPOOJeMbl ¢ 00XKaJIOBaHU-
€M, TIOCKOJIbKY MpaBO Ha 3alllUTy HAXOAUTCSI B TECHOI B3aMMOCBSI3U C 00SI3aHHOCTBIO
rocyJapcTBa Ha ocyulecTBiieHUe MpaBocyaus. CiiemoBaTesibHO, HapyllleHWE MpaBa Ha
3aIUTY 3aTPYAHSET TpakAaHWHY TOCTYIl K MPaBOCYIMIO.

BMmecTe ¢ TeM Ha mpakTuUKe BCTpPEYaroTCs Clydyau OTKa3a B MPUHSTUU amnesuIsILMOH-
HBIX 3KaJ0o0 Ha TaKue IMOCTAaHOBJIEHUS IO MPUUYMHE TOTO, YTO «IIpaBO Ha AOCTYIl K Ipa-
BoCynMio» He HapyiieHo. [lpencrtaBisieTcs, 4yTO 3TOT BOINPOC B MPUHIMIIE HE MOXKET
OBbITb pa3pellleH CyIbei, MOCTAHOBUBIIMM OO0XaTyeMOe MOCTAHOBJEHUE, MOCKOJbKY OT-
HOCUTCS K 3aKOHHOCTM BBIHECEHHOIO aKTa, a MpoOBepKa 3aKOHHOCTU HAXOAUTCS B KOM-
MEeTeHLIMM UCKIIOUMUTEIbHO BBIIIECTOSIIMX CYIeOHbIX MHCTAHLIMIA.

Kpome Toro, 3ayactyio He Mpu3HAETCSd MpaBO Ha OOXaJOBaHWE MOAOOHBIX pEeLICHUM
3allIMTHUKOM, B OTHOIIEHWM KOTOPOTO TaKoe yHaJeHWE ObLIO Mpou3BeAcHO. 2KamoObl
Ha TOCTAaHOBJICHUSI BO3BpAIIAIOTCS C (POPMYJIMPOBKON O TOM, YTO OBIBIIMIA 3alIUTHUK
YK€ He SIBJISIETCS YYaCTHMKOM TMpolecca U He 001aJaeT COOTBETCTBYIOIIMMU MpaBaMu,
BKJIIOYasl MpaBo Ha oOxanoBaHue. PazymMeercsi, MOXKHO HaIlpaBUTh alleJISLIMOHHYIO Ka-
JJOOYy OT MMEHHU MOJ3alMTHOr0, HO MOJ00HAsl MpaKTUKa HYXIAeTCs B U3MEHEHUU.

[IpencraBnsiercsi, 4To (eaepaaIbHOMY 3aKOHOIATENIO CJIEIyeT JeraJbHO perjamMeH-
TUPOBATh BOIPOCHI, CBSI3aHHBIC C yAaJeHMEM aJBoKaTa M3 3aja CyneOHOro 3acemaHus.
B yactHOCTM, HEOOXOMMMO NPUHIMMUAIBLHO OMNPENEINUTh, HOCUT JM TaKoe yHajJeHue
JUIIb BPEMEHHBIN XxapakTep Ju00 OHO MPEACTaBIsIET COOOM «ITPOLIECCYaTbHYIO CMEPTh»
3allUTHUKA. Bo BTOpOM ciyyae HEOOXOAMMO y4ecTb 3aKOHHbIE MHTEPEChl MOA3AIIUTHO-
ro Ha peajM3alMio CBOETO MpaBa Ha BbIOOpP 3alIMTHUMKA. HEBO3MOXHO OOOUTH CTOpO-
HOI TakxXe BOIPOC O TpaBe Ha oOXaJoBaHWE IMOCTAaHOBJIEHUS 00 ymaJleHWuM aiaBoKaTa
B TOM YMKCJIE B YaCTU CYOBEKTOB OOXaJIOBAaHUS.

OIIPEJAEJIUTHCA C IIOHATUEM
IIpoueccyanbHasi aKTUBHOCTD AABOKATA BbITEKAET M3 NPHUHIMIA COCTA3ATEILHOCTH CTOPOH

Muxaun Tuxonos, adeoxam, adéokamckas koucysomauyus No 52, Meacpecnybaukauckoil korneeuu
adsoxamos (MPKA)

ABTOp KOMMeHTapus K cTatbe PocTrciaaBa XmbipoBa «Cynbe —HeyroaeH» (CM.: «Al».
2019. Ne 16 (297)) menaet BBIBOA O TOM, YTO JUIsl OOJiee MOJHOTO M YETKOIO MOHMMA-
HUsS 3aTPOHYTOI B HEll TeMbl HEOOXOAMMO OMNPEAEIUTHCS C MOHSITUEM IPOLIECCyabHOMU
aKTUBHOCTHM aJiBOKaTa, KOTOpasi, 0 ero MHEHUIO, BbITeKAET U3 MPUHIIMNA COCTSI3aTeIb-
HOCTU CTOpOH. Pasznensisi cnmocoObl pearMpoBaHMs Ha BBIHECEHHOE HE3aKOHHOE U He-
000CHOBAaHHOE CyIeOHOE pellleHue, MPEIJOXEHHbIE B MyOJMKALlMU, OH JOIOJHSIET WX
CBOMMM PEKOMEHIALMSIMU U CUMTAET, YTO 3aTpOoHYyThble PocTtrciaBoM XMBIPOBBIM IIpO-
OJieMbl He MOTYT OCTaBaTbCs 0€3 BHHMMaHUS aJBOKATCKOIO COOOIIECTBa.

[Ipexne yeM HamucaTh 3TOT KOMMEHTapuii, MpouyuTaa cTaTblo aaBokarta PocTuciaBa
XMbIpOBa HECKOJbKO pa3. IIpu mepBoM O3HAKOMJIEHUHM 51 C MIPUCYIIEKH B OOJbIICH WU
MEHBIIIEN CTEMEHW KaXIAOMY YEJIOBEKY 3MOLMOHAIBHOCTBIO BCcKkpuyasl: «Hy BOT omsTs!
Jlokose!» ¥ pelma Ha HEKOTOpOoe BpeMsi OTJIOXKMUTb cocTaBieHue oT3biBa. M, Kak okaza-
JIOCh, TIOCTYNWJI COBEPILIEHHO IMpaBUIbHO. BHUMAaTEIbHO MPOCMOTPEB TEKCT BO BTOPOW,
a 3aTeM M B TpeTUi pa3, s chaeyiajl I ceOsi BbIBOJ O TOM, YTO HE BCE B CTaThe TakK
OIHO3HAYHO, KaK YyKa3bIBaeT aBTOP.

Bo-miepBeiX, Mg Gosiee MOJHOTO M YETKOrO TNMOHWMAaHUS 3aTPOHYTOW TeMbl HEOO-
XOJIMMO OIPEIEIUThCS C CaMUM ITOHSITUEM TpoliecCyalibHOM akKTMBHOCTU. Hackoibko
BUIHO W3 TPUBEIEHHOrO KOJUIETOM MpHMepa, OH HaIpsMYylO CBSI3bIBAET Mpoleccyasb-
HYI0O aKTMBHOCTb aJiBOKaTa C HEOJHOKPATHOCTbIO 3asIBJICHUSI B XOJ€ OAHOrO CyIeOHOTro
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3aceJaHnsl MOTMBMPOBAHHOIO OTBOJIA cocTaBy cynma. C JaHHOM TPaKTOBKOM s He MOTY
COIIACUTHCSI M, XOTS HE CUMTAl0 CBOE MHEHME MCTMHOM B IMOCJEAHEN WHCTAHLUU, I10-
3BOJIIO JaTh COOCTBEHHOE ITOHMMAaHME MpPOlleCCyalbHOI aKTUBHOCTH, KOTOPOE HEIO-
CPEICTBEHHO BBITEKAeT M3 npeaycMoTrpeHHoro cr. 123 Konctutyuuu P® u ct. 15 YIIK
P® mnpuHIMNa yrojoBHOIO CyIONMPOU3BOACTBA — COCTI3aTEAbHOCTU CTOpoH. C Moeii
TOUYKM 3pPEHUS, IMpolecCyalbHass aKTMBHOCTb alBOKAaTa —3TO OCYILIECTBJIEHUE CTOPOHOM
YTOJIOBHOTO CYIOMNPOM3BOACTBA (3aIIUTHUKOM) KOMILIEKCA MPEAYCMOTPEHHBIX 3aKOHOM
JNEeNCTBUI U MEpONpUSITUM B paMKax peajiM3alliy CBOMX IIpOLIECCYaJIbHBIX IpaB U BbI-
MOJIHEHUE CBOMX IpOlieCCyalIbHbIX OO0SI3aHHOCTEM, HAIMpaBJICHHBIX Ha OMpeaeseHue aeii-
CTBUTEJIBHON KapTUHBI TIPOUCIIEAIIEro ¢ yuetoMm moyoxeHuit cr. 73 YIIK P®, a takxke
JTOKYMEHTAJIbHOE 3aKpeIlJIeHWEe MOJYYEHHOH B CBSI3UM C 3TUM WMHGOpMaLUU IJIs ee Io-
cleayolleil OLEHKU CYIOM.

B cBsI3u cO cKazaHHBIM Y MEHSI BOBHMKAET Psi/i BOIPOCOB K aBOKATy, UbW JEUCTBUSI
OIMCaHbI B MPUBEIEHHOM B CTaThe Mpumepe. bblia a1 HE0OXOAMMOCTh HEOTHOKPATHOTO
3asBJieHUsI OTBoja cocTaBy cyna? Yem ato oOycinosieHo? CyuiecTBoBajia Jd BO3MOX-
HOCTb B JJAaHHOM KOHKPETHOM MpPOLIECCe M3MEHMUTb TAaKTUKY 3alllUThl, IPUMEHUTh WHBIE
METOMABI, XOAbl U YJIOBKU? MOXHO JIM OBLIO OTJIOXUTH JaHHOE CyaeOHOe 3acedaHue WU
caenath mepepbiB? EcTh M apyrue Bompockl. Ha Mol B3risim, omnpenesieHHasi Mpo30p-
JIUBOCTh M TIPEABMUICHME aaBOKATOM HACTYIUICHUS] HETaTUBHBIX TMOCJEACTBUIA OT CBOMX
JeUCcTBUI moMoriand Obl M30eXaTh WM MUHUMU3UPOBATH TE€ IOCIEACTBUSI, KOTOPbIE Ha-
cryrmuwiun. [lpoury oGpaTuTh BHMMaHUE — s HUCKOJIBKO HE ONpaBAbIBal0O U HE MPUEMITIO
MIPUHSITHE CYIOM HE3aKOHHOTIO pelleHus!

Bo-BTOpBIX, S MOJHOCTBIO pa3aesisio CIOCOObI pearpoBaHUsI Ha BBIHECEHHOE He3a-
KOHHOE U HEOOOCHOBAHHOE CyAeOHOE pellleHre, MPeaI0oKEeHHbIE aBTOPOM, HO TIPU 3TOM
XO4Uy IOMOJHUThH UX CIEIYIOIIUMU PEKOMEHIALUMNSIMMU:

— HalpaBJeHue XaJoObl MpeAceaaTeN o cyla Wi B KBATU(MUKALIMOHHYIO KOJIJIETUIO
cyneii cyobekta P® Ha neficTBUS KOHKPETHOIO CYAbU, KOTOPbI€ BBIPA3UJIMCh, B TOM
yuce B MNPEeHEOpPEeXXUTEJbHOM OTHOILIEHUMM K yYaCTHHKAM IIpollecca M HENOHMMaHWUU
cTatyca Cyabu, YTO SIBISIETCSI CEPbE3HBIM IMPOCTYMKOM M, COOTBETCTBEHHO, BO3MOXKHbBIM
OCHOBaHMEM [IJIsI MPUBJICUCHUS] CyAbUd K IUCLUIIMHAPHON OTBEeTCTBEeHHOCTU. [Ipu 3TOM
CcUuMTalo, 4To Takas xkajaoba amBokaTa JOJKHA ObITh MOAJAep:KaHa peruoHajbHOI Tmaja-
TOM aABOKATOB.

— obpamenue ¢ xanoboit B KoHctutyumonnsrit Cyn P® B mopsake cr. 96 ®K3
«O KoncruryumonHom Cyne P®» o mpusHaHum He cooTBeTcTBYIOIIMMM cT. 123 KoH-
ctutyuuu P 4. 2 cT. 258 B ee B3aumocBsi3u co cr. 15 YIIK P®, nockonbKy Mx 1oJo-
KeHUSIMU, TIPUMEHEHHBIMU B KOHKPETHOM Jejie, HapylleHbl KOHCTUTYLIMOHHbIC MpaBa,
CcBOOOIBI M 3aKOHHBIE MHTEepechl aaBokara (ycioBHo) H. HamomuHaro, Takas xanao0Oa
MOJAETCS MPU OTCYTCTBUU IOJIOXKUTEJIbHBIX Pe3yJbTaTOB MPU 00KaJIOBAaHUM HE3aKOHHO-
ro peleHus] B HUKECTOSIIIUX CyHdax.

B-TpeTbux, He HauyMHas BHOBb IIOJIEMUKY I10 BOMNPOCY <«3alIUTHUKOB-IYOJIEPOB»
(Tak Kak JaHHasg TeMa HEOJHOKPaTHO M IMPOIOJIKUTEIbHOE BpeMsl oOcyXkaanach aaBoO-
KaTCKMM COOOIIECTBOM, B TOM YHCJE M Ha cTpaHuLax «Al'»), Xouy OTMETUTb, YTO IMUC-
LUIJIMHApHAs MpakTWKa B 4acTW MX HakKa3aHWUsl, KaK MpeAcTaBlsieTcs, UOeT 1o Ooiee
MSTKOMY TIyTH, 4eM TtoapaszymeBasioch DenepabHbIM 3aKOHOM «O0 agBOKATCKOM Hesi-
TeJIbHOCTU U anBokaTtype B Poccuiickoit Denepauun», Kogekcom mnpodeccrnoHanbHON
oTuKU anBokata u pemeHneM CoBera DepepanbHOl majaThl agBoKaToB Poccuiickoit
®denepaunu ot 27 centaops 2013 r. «O HazHaYeHUU 3aIIUTHUKOB-AY0JIEpOB» (IIPOTO-
KoJl Ne 1), B CBSI3M C 4eM OTBETCTBEHHOCTb aJBOKATOB 3a JaHHbLIE HApYyIIEHUS AOJKHA
OBbITh YXXECTOYEHA.

B-yerBepThIX, BHeceHne m3MeHeHMid B 4. 2 cT. 258 VIIK P®, mpemraraemoe aBTO-
pOM, Ha MOW B3MIsiI, HelellecooOpa3Ho. Takue M3MEHEeHUs], 0 MOEMY MHEHMUIO, OydyT
HUBEJMPOBaTh OOLIENPU3HAHHBIC MPUHILUIBI YTOJIOBHOIO CyIONPOU3BOACTBA — COCTSI3a-
TeJbHOCTb CTOPOH W paBHompaBue nepen cyaoMm. Cyay oTBeieHa pojib OeCrpuCcTpact-
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HOro apouTpa, HaOJIOJAIOLIEro 3a TeM, KaK CTOpOHaMU COOJIOJAlOTCsl MpaBuja cropa
U KTO ero Bbiurpas. JIumeHue cyga BO3MOXHOCTU OCYILIECTBUTH 3aMEHY IpelCTaBUTEIsI
CTOPOHBI, HapyLIAIOIIEro HOPMbI 3aKOHA, yMmaJiseT 3HaueHue CyaeOHOI BJIACTU.

B 3akmioueHne Xody OTMETHTb, YTO 3aTpPOHYThie B cTaTbe PoctuciaBa XMbIpoBa
MPOoOJIeMBI, XOTSI M KacaloTcs YaCTHOTO cliydast M3 cyneOHOM MpaKTUKKU, HE MOTYT OCTa-
BaTbCsl 0€3 BHUMAaHMSI alBOKATCKOTO cOooOIIecTBa. Mbl JOMKHBI BCTYyNaTh B IOJIEMUKY
1 ONEepaTMBHO pearupoBaTh Ha JII00Oe, Jaxe eIMHUYHOE HapylleHWe 3aKOHHBIX IpaB
M MHTEPECOB KaXXJIOT0 Halllero KOJUIeTM M, COOTBETCTBEHHO, JII0OOT0 Hallero Ioj3a-
LLIUTHOTO.

3AYTO CYAbH «TUCKBAINPUIINUPYIOT> AIBOKATOB 1 KAK D TOMY
ITPOTUBOCTOATD
O mMexaHu3Me pearupoBaHMs aJBOKATCKHX NAJAT HA yAa/leHHe 31U THUKOB

Maxkcum Huxonos, Adsoxam AIl Baadumupckoii obaacmu
https.//fparf.ru/polemic/opinions/za-chto-sudi-diskvalifitsiruyut-advokatov-i-kak-etomu-
protivostoyat/
https.//www.advgazeta.ru/mneniya/za-chto-sudi-diskvalifitsiruyut-advokatov-i-kak-etomu-
protivostoyat/

Jloarue pas3roBopbl «00 OCOOOM IIyTH» TIPUBEIM HE TOJIBKO K «CYBEPEHHON IEMO-
KpaTUW», HO U K «CYBEpPEHHOI COCTSI3aTeJIbHOCTHU», KOTJa aaBOKaT-3alllMTHUK B CYyJe
HE CTOJIbKO COCTSI3ae€TCsI C TOCOOBUMHUTEJEM, CKOJIbKO MBITAETCsS IPeoaosieTh OJaro-
MPUSTCTBOBaHUE OOBMHEHUIO CO CTOPOHBI MpeaceaaTenbcTBylomiero. Ho eciu paHblie
CYNEeMCKUI apceHas IMOJABJIeHUsI aKTUBHOCTU 3alllMTHUKA COCTABJISIIM 3aMEYaHMsT «ITOJ
MPOTOKOJI» U OOpallleHUsI B agBOKATCKYIO TajiaTy, TO Telepb CTPONTHUBBLIX 3alIUTHUKOB
BCE yallle «yIaJISIIOT C TOJIsI».

MHorounciaeHHbIe MPUMEPHl TOTO, KaK M 3a UYTO CYIbl «IUCKBAJIUMUIIMPYIOT» ami-
BOKATOB, MpPUBEIEHbI B JOKJane <«AIBoKaTypa IOJ ydapoM: Hacujue, IpeciielOBaHMSs
U BHYTPEHHHE KOHMIMKTbI».

YBennueHrue KoJMYecTBa CJydyaeB YAaJeHMsI alBOKAaTOB W paclpOCTpaHEHUE STOM
MPaKTUKU B pEervoHax OOYCJIOBJIEHO, Ha MOW B3IJISIA, TEM, YTO CYAbs, XXeJas YIIUTb
CTPONTUBOIO 3alIUTHUKA Ha ocHoBaHMHU CcT. 258 YIIK P®, no OojpIioMy cyeTy HUYEM
HE PUCKYeT.

OO6xanoBaHUe TOCTAaHOBJIEHUST 00 yIaJleHUM aaBoKaTa BO3MOXHO, HO 3((EeKTUBHBIM
3TOT CIMOco0 pearupoBaHMsI Ha3BaTh CJIOXKHO.

Bo-niepBbiX, Xajo0y Ha Takoe MOCTAaHOBJIEHUE, PaClIEHMBAEMOE KaK MPOMEXYTOYHOE
pelleHne, He MPEMsITCTBYIONIEE NaJbHEUIIIEMY PACCMOTPEHMIO Jiesia, CYAbl ITPOBEPOYHBIX
MHCTAHLIMI CKJIOHHBI paccMaTpuMBaTh BMECTE C XajloOoW Ha mpuroBop. M, moka «obe3-
rJIaBJIeHHasl» CTOPOHA 3alllMThl HAXOAUTCS B PacTepsIHHOCTH, MBITAsICh Ha XOmy Tepe-
CTPOMTHCS, TIPOLIECC UAET CBOUM UYEpPEIOM.

Bo-BTOpBIX, MONOXUTEIbHBIN MCXOA OO0XKaJOBaHMUSI B HACTOSIIIEE BpeMsl MaJOBEpOsi-
TeH. 3HAaTOKM MPaKTUKKU MOMHSAT, 4To eiie B 2010 r. BepxoBublii Cyn PD B Kaccanmon-
HoM omnpeaeneHuu o aeay Ne 41—010—83 CII, orMeHsIss TpUroBop, 0Co00 MOTUYEPKHYI:
«YTOJIOBHO-MPOLECCYATbHBIM 3aKOHOM HE MPEAYCMOTPEHO OTCTPAaHEHME 3allUTHUKA OT
ydacTus B JieJie 3a JONYIIeHHbIE UM HapyllleHus Topsaka B cyaeOHoM 3acegaHum». Om-
Hako Brnocieactsuu u BC P® (Hanmpumep, mpyu pacCMOTPEHUM amneUISILIMOHHBIX Xaio0,
B TOM 4YHCJIe HA OTCTpaHEHMUE OT 3alluThl agBokata AHHbI CTaBULKONW (ANe/UISILIMOHHOE
oripeneneHue ot 3 okTsa0ps 2017 r. mo meay Ne 205-AllY17-32 cm)), U HUXecTOsIIME
cynbl! CTajy MCHOJIb30BaTh (DOPMYIUPOBKHU, «3aCWIMBAIOLIME» YHaJeHUE aJBOKATOB U3
3JI0B 3acelaHui.

I CMm., HanpuMep: AMe/UISIMOHHOE TTOCTaHOBIeHUE BanTuiickoro (poTckoro BOeHHOTO cyaa OT 12 WioHs
2016 r. mo memy Ne 22x-33/2016.
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VYnanssa anBokaTa IO COMIAIIEHUIO, CyIbsl MPEKpacHO TOHUMAEeT, YTO MOXKET IIpo-
JTOJDKUTh PACCMOTPEHME JieJla 0€3 3aMWHOK — CTOUT JIMIIb MpPUBJIEYb aaBoKaTa MO Ha-
3HAYEHUIO.

AnBokarypa HE MOXKET IOBJIMSATb Ha IMPOLIECC U KauyeCTBO PACCMOTPEHUS arelIsIim-
OHHBIX M KaCcCAallMOHHBIX XaJlo0 cyJamu, MO3TOMY «TO4ykKa COOpKM» MeXaHu3Ma orepa-
TUBHOTO PEarMpoBaHWs Ha YAAJICHUE AIBOKATOB JIEXKMUT, HAa MOUW B3IJISI, B MPOLEAYPE
Ha3Ha4YeHUs aaBokaToB B Topsake cT. 50—51 YIIK P®.

[IpencraBasercsi, 4To COOOIECTBY —IPEXIe BCEro OpraHaM aJBOKAaTCKOIo Camoy-
MpaBJIeHUs, — HEOOXOAUMO BbIPAOOTATh COOTBETCTBYIOLIMIN aJITOPUTM JeucTBUiA. B cBI3mM
C OTUM XOTeJIOCh Obl 0003HAYMTH 0A30BBIE TMOJOXEHUsI, HA KOTOPBIX MOXHO ITOMPOOOBaTh
BBICTPOMTb MEXaHW3M pEarupoBaHMsI Ha yIaJE€HWE aJBOKATOB, W TPUIJIACUTH YBAXKA€MBbIX
KOJIJIET K JHUCKYCCHUU.

Bo-nepBbix, 13 cucremMHoro TonkoBaHus cT. 49—51 YIIK P® caepyet, yto s aj-
BOKATOB CYIIECTBYIOT JiBa OCHOBaHUSI MPUOOPETEHUs CTaTyca 3alllMTHUKA: MO Ha3Haye-
HUIO U 1O corameHuto. He 3arparuBas paGoTy amBOKaTOB MO HA3HAYEHUIO U CIydyau
X <«IUCKBAIM(pUKALIWW», 0OOpaTUMCS KO BTOPOMY OCHOBAHMIO, IJISI «aKTHMBAllMU» KOTO-
pOro AOJIKHBI ObITh ABa JOKYMEHTa — COIVIAllIeHWe U Opiaep.

Hopwma 4. 2 c1. 49 VIIK P® He comepXuT yKa3aHUsI Ha CIOCOOBI JOMycKa aaBoKaTa
B eg0 U chopMyIrMpoBaHa KaTeropuyHo: «B KadyecTBe 3alIMTHUMKOB Y4YaCTBYIOT aiBO-
KaThI».

Takum 00pa3oM, aaBoKaT MPUOOPETAET MPOLECCYaTbHbIN CTAaTyC 3alllMTHUKA aBTOMa-
TAYECKU TP HAJWYMM 3aKJIIOUEHHOTO COIJIAllleHMsI M MO IPeACTaBIeHUM oplepa B Ma-
TepHuasbl aena.

Bo-BTopeix, YIIK P® mpegycMoTpeHBbl TOJNBKO IBa OCHOBAaHMsS YTpaThl aJBOKa-
TOM CTaTyca 3alllMTHUKA: OTBOA B CBSI3M C HaJMYMUEM OOCTOSITEIbCTB, YKa3aHHBIX
B cT. 72 YIIK P®, u ynoBiaeTBOPEeHHBIN CyIOM OTKa3 IOA3AIIUTHOTO B IMOPSIAKE
ct. 52 VIIK PO.

Pazymeercs, ocraercs BapuaHT, KOTrJa MOM3ALIUTHBIA PAcTOPraeT COIJIAIIEHUE C af-
BOKATOM, IpeKpaliasi TeM CaMbIM €ro CTaTycC 3allUTHHUKA, HO, TTOCKOJIbKY 3TO HE CBSI3aHO
C MPUHITHEM KaKOro-jJuOo MpoLEecCyabHOIO TOKYMEHTAa, paccMaTpvBaThb TakKue Clydyau
ceiiuac He OydeM.

Jpyrux OCHOBaHUI WJIM MPOLEAYP CHSATHUS C aJBOKaTa MPOLeCCYabHOIO cTaTyca 3a-
IIUTHUKA W €ro OTCTPAHEHUS OT 3allldThl B 3aKOHE HET.

C y4yeToM MBJIOXKEHHOTO Mpeajaral paccMaTpuBaTh yOajJeHUE alBoKaTa-3alllMTHUKA
cynbeil B mopsinke cT. 258 YIIK P® umeHHO Kak (u3nyeckoe ymajlieHuWe M3 3ajla 3a-
celaHuii, a HEe KaK IpolieccyajbHOE OTCTpaHEeHWE OT 3alllUThl, BJEKYyIlee MpeKpalleHue
cTaryca 3alllMTHUKA.

B-tperbux, cormacHo 4. 3 crt. 50 VIIK P® Ha3zHaueHMe aaBOKAaTOB-3alllUTHUKOB
MPOMCXOOUT B mopsiake, onpenenseHHoM Coetom PDenepanbHoli manaThl aaBokatoB Pd.
B cBoto ouepenr B PemieHun Cosera PIIA PP o nBoiiHol 3amuTte OT 27 CEHTIOPS
2013 r. ykazaHo: «PekomMeHa0oBaTh opraHaM aJBOKATCKMX MajiaT MpeayCMOTPETh B pelle-
HUSX COBETOB 00 YTBEPXXIEHUM TOPSIKA OKa3aHUS IOPUIMYECKON MOMOIIM aJBOKATaAMMU,
YYACTBYIOIIMMM B KauyeCTBE 3allUTHHUKA B YIOJOBHOM CYIONPOM3BOACTBE MO Ha3Haye-
HUIO, TIOJOXEHHE O TOM, YTO aJBOKAT HE BIIpaBe MO HA3HAYEHMIO... Cyla MPUHUMATh
MOpyyeHWe Ha 3allUTy JIMI TPOTUB MX BOJM, €CJIM MHTEPEChl 3TUX JIMII B YTrOJOBHOM
CyIOIPOM3BOJICTBE 3alIMINAIOT aABOKATHl HA OCHOBAHWM 3aKJIIOYEHHBIX COTJIAIIEHUMN».

B-ueTBepTHIX, CMONB3YS «pelpecCUBHBIN» TToTeHIMan cr. 258 YIIK P®, cynbl npu-
JAl0T pellaroliee 3HauYeHue coaepxkallemMycs B 4. 2 JaHHOU HOPMbI CJIOBY «3aMEHUTb»,
paclieHuBasi ero Kak JOITyCKallee Mo YCMOTPEHMIO CylbU 3aMeHy 3alllMTHUKA IO CO-
[JIAIIEHUIO0 BOMIPEKU BoJjie Toacyaumoro. OaHaKo KITIOYeBBIM, Ha MOM B3TJISII, SIBJISICTCS
CJIOBOCOYETaHUE «0e3 ymepda ISl yroJOBHOTO Aeja», KOTOPOE€ MOJDKHO WMHTEPHpPETH-
poBaThCs KakK «0e3 yiepba JJIs IpaBa Ha 3alllUTy», a He KaK «0e3 yiiepda st mpaBo-
MPUMEHUTEJIbHOTO KOHBeiepa». [IpaBo Ha 3allUTy SIBASIETCSI KOHCTUTYLIMOHHBIM (CT. 48
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Konctutynnu P®), a ct. 18 OCHOBHOro 3aKoHa IIPeANUCHIBACT, YTO IpaBa M CBOOOIBI
YyeJ0BeKa U rpaxkJIaHWHA OMPENeISIIOT CMBICH, COAEpPXAaHUE W MPUMEHEHUE 3aKOHOB.

Kpome Toro, cornacHo mpaBoBoii no3uiiuu KoHncrurynmonHoro Cyna P®D, uznoxeH-
Hoit B OnpeneneHun ot 8 despans 2007 r. No 251-O-I1, «peanusalius IpaBa IM0JIb30-
BaTbCs TMOMOIIBIO aJBOKAaTa (3allMTHUKA) HA TOW WM WHOW CTaaiWU YTrOJOBHOTO CYyIO-
MPOU3BOACTBA HE MOXET OBbITh MOCTaBJIE€HA B 3aBUCMMOCTb OT YCMOTPEHUS TOJKHOCTHO-
ro Julla Wil opraHa, B MPOU3BOJCTBE KOTOPOTO HAXOAUTCSI YTOJOBHOE HEJI0».

CuwuTalo, 4TO OTCTpaHEHWE OT y4acTUsI B JieJie aJBOKaTa, ¢ KOTOPbIM Yy OOBMHSIEMOTO
3aKJII0YEHO corallleHre, BbIpaboTaHa JMHUS 3allUMThl M MPOBEIEHA CKPYITyJie3Has IMO[I-
TrOTOBKa K Ipoleccy, HeM30exXXHO BJeUeT HapylleHue IpaBa Ha 3allldTy B €ro CYIIHOCT-
HOM, a He (opMalibHOM cMbicie. [IpyHUIMIT «pa3 ecTb KakKok-HUOyAb aaBOKAT, 3HAYMUT
MpaBO Ha 3aLIMUTY COOJIIOACHO» HEIPUEMJIIEM.

M3 storo ciemyer, 4ro NMpu HaJIMYMM alBOKaTa IO COIJIAILIEHMIO, HE YTPaTHMBIIETO
MPOLIECCYaIbHOTO CTaTyca 3alllMTHMKA, MOMbITKA Cyda IMPUBJeYb B 10 3alllMTHUKA IO
Ha3HAUCHUIO MOXET TPaKTOBaThCs aJIBOKATCKOW TajaTtoil Kak mpoTuBopeuamias YIIK
P® u BHyTpMKOpmoOpaTUBHBIM akTaM, a CJ€IOBaTeJIbHO, BJI€Ub OTKAa3 B BBIACICHUM al-
BOKaTa MO Ha3HAYEHMIO MO MPUYMHE HAJIUYMS 3allMTHUKA IO COMIALIEHUIO.

Ecnu takoit MexaHuU3M OyIeT peajrM30BaH aJBOKAaTCKUMM IajlaTaMu, Cydbs OyIeT
BBIHYXKJIEH NEWCTBOBATh IO CJEAYIOIIEMY aJTOPUTMY:

— yOaJduTh aaBoKaTa M3 3ajla 3acelaHusl B KauyeCTBE BPEMEHHOM <«OXJIaXKIalollen
Mepbl», OTJIOXUTh CJIyLIaHUE Jeja U BIOCJIEACTBUU MPOAOJIKUTh CyneOHOe pa3duparesib-
CTBO C T€M X€ aABOKaTOM (IIpW 3TOM MapajuleIbHO OH MOXET HaIlpaBUThb OOpallleHue
B aIBOKATCKYlO Tajarty);

— u0bOo ynanuTh aaBOKaTa M3 3ajla 3acedaHMsl, HalpaBUTh B TajaTy oOpallleHue B IOo-
panke cT. 20 KIIDA u xnath pesynbrata. Eciyv coBeT manaTbl YCMOTPUT OCHOBAHMS IS
JIMIIIEHUS aJBOKaTa CTaTyca, 3TO aBTOMAaTUYECKU ITOBJEYET YTpaTy JIMIIOM CTaTyca 3alluT-
HUKa, W 3HAYUT, TMOSBITCS OCHOBAHMS IUISI TPUBJICYEHMS] 3alIMUTHUKA IO Ha3HAYEHUIO.
Ecnu xBanudukalmoHHass KOMUCCUSI HE YCMOTPUT HapylleHMsl JIMOO COBET IajiaThl CO-
YTET, YTO TIPU JOIYIIEHHOM HApYyIIEHUU COPa3MEPHOM MEPON AMCLMIIMHAPHOW OTBET-
CTBEHHOCTU OyIeT 3aMeuyaHue WIM MpeayrnpexaeHue, — Toraa, COXpaHss CTaTyC aaBoKara,
JIUII0O HE TepsieT M cTaryca 3allMTHUKA. B mocienHem cilyyae OCHOBaHMU IJisi BbIIEse-
HMS MajaToi aJBoKaTa MO HAa3HAYEHUIO HET, U CYIbsl CMOXKET ITPOIOKUTH PACCMOTPEHUE
Jiea TOJIbKO C TeM K€ alBOKATOM IO COMIAIEHMIO.

Kak TojabKO cyaby MOWMYT, YTO yaaJleHHWE aJBOKATOB COIPSIKEHO C IMPOBOJIOYKAMU
paccMOTpeHusl fela, OHU OyAyT MpuOeratb K <«pernpecCUMBHOMY IOTEHIIMaly» CT. 258
VIIK P® TonpKko B caMbIX KpallHUX CIIydasix.

Ot pegakuuu:

Anekcandp Ilonkoé évicmynan na xkoughepenyuu «IlIpogheccuonanvHvie npasa adeokamoas:
HapywieHus u 3awuma», nposedernroii DIIA PD 9 ageycma, no meme 0okaada—o npu-
MeHeHUU Hacuaus 6 omHouleHuu aosoxamos. CneyuanvHvlil pazden eco 00KAada NOCEAUEH
yoaneHur adeokamoe u3 npouecca.

"N HE UTPATH CJIOBAMMU
OTBet Ha cTtaTthio Makcuma HuKoHOBa 0 MexaHi3Me pearupoBaHus aBOKATCKHX MAJIAT HA
yJajieHre 3aIMTHUKOB

Baoum Karweeanm, 3amecmumens npedcedamens Komuccuu Cosema PIIA PD no 3awume npas
adsoxamos, suue-npesudenm All e. Mockebt
https://fparf.ru/polemic/opinions/za-chto-sudi-diskvalifitsiruyut-advokatov-i-kak-etomu-
protivostoyat-2019/

https://www.advgazeta.ru/mneniya/i-ne-igrat-slovami/

B n3BectHOM cTuxoTrBopeHnn Mapunbl LIBeTaeBoii ecTh cioBa: «MHe HpaBUTCS, YTO
MOXHO OBITh CMEIIHOI, pacIyllieHHOW M He WUrpaTh CJIOBaMU...». B oTiauume ot nmpu-
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YEeCKOM TepOMHM CTUXOTBOPEHMS, aaBOKaTy Ha pabOTe HU CMEIIHBIM, HU pacmlylleH-
HbIM OBITb, KOHEYHO, He momobaeT. Mrparh cioBaMM TOXE€ HE CTOUT, KaKOil ObI CO-
OJa3HUTENIbHON, a MHOIIA U M3SIIIHOM 3Ta UIpa HU Kaszajach. beIBaloT, mpaBaa, peakue
HUCKJIIOYEHUSI, KOrIa OHA MOXET OBbITh IIOJIE3HOM M Jaxke HeoOXOOUMOM, HO ceiluac peyb
He o Hux. Ilo obOiemy mpaBujly, U BbIOOp CJIOB, M MX aHaJAWU3 JOJLKHBI ObITh CaMbI-
MU TOYHBIMHU, BEIb CJIOBO, Oylb TO YCTHOE WM MUCbMEHHOE, — Hallleé TJJaBHOE OPYXUe
B cyne. M opyxue mpotuB Hac. BbiOOp TOro wiaM MHOIO CjJI0Ba MOXET HMMEThb OYEHb
pa3Hble MOCIEACTBUSI.

A pa3 Tak, TO U MO0y HESICHOCTb B CJIOBaX HAIIMX OINIIOHEHTOB (KAaKOBBIMU,
0E3yCI0BHO, CTAHOBATCS U CyAbl B CUTyalluM KOHMIMKTA MEXIy HUMHM M aIBOKATOM-
3allIMTHUKOM B TIPOLIECCE) HaM CJEAYeT BBISBISITH M MCIIOJb30BaTh B CBOMX MHTEpecax.
DTO0, MEXIy IPOYMM, BaXKHBI 3JIEMEHT 3allUThl BCEeMU He 3allpelleHHbBIMU 3aKOHOM
cnocobamu. B KOHIIE KOHILIOB, IIpaBOBasi OIIPelesIeHHOCTb — KOHCTUTYLIMOHHOE Tpe-
OoBaHUE, HEOTbeMJIeMasl 4acTh TPUHIIMIA PaBEHCTBA BCEX MEpea 3aKOHOM M CYIOM.
A C yd4eToM Jpyroro MeXIyHapOAHO IMPU3HAHHOTO MPUHIIMIIA — OJaronpusiTCTBOBAHMUS
3alllMTe — OTCYTCTBME OTON CaMoOil OIpeNeJeHHOCTH MOXET WCIIOJb30BaThCS TOJIbKO
B MOJIb3y CTOPOHBI 3alllMThI, HO HUKAK HE BO Bpel eil.

MHe 1oka3zajoch BaXHbIM MPeABAPUTh 3TUM BCTYIJIEHMEM HEKOTOPBIE MBICIU B paM-
Kax pa3BepHYBIIEICS AUCKYCCUM O TOM, KaK IMPOTUBOCTOSITH MOIHOMY TPEHOY «yaajie-
HUS» («OTCTpaHEHMUSsI») aJBOKATOB-3alllUTHUKOB CyJaMU IO MOTMBAM MX «HEHaIJIexalle-
ro MOBeACHUsI» B IIpoliecce.

Komnera u3 Baagumupa MakcumM HUKOHOB HemaBHO BbICKa3aJl CBOM COOOpaXKEHUS.
C MHOTMMM M3 HMX HEJIb3s1 HE COTJIACUThCSI, HEKOTOPhIE APyTUe MPEACTaBISIOTCS CIIOp-
HbIMM, YTO HUKAK HE yMaJIsIeT aKTyaJlbHOCTHM CaMOM IUCKYCCHUM.

IIpexxne Bcero He BbI3bIBAET HU MalCUMIIMX COMHEHMIA TO OOCTOSITEJICTBO, UYTO
YTOJIOBHO-MPOLIECCYaJIbHBI 3aKOH HE CONEPXXUT HUKAKUX MHBIX OCHOBAHUI IpeKpalle-
HUS y4acTUsl B YTOJOBHOM Jg€Jie aJBOKaTa, OCYIIECTBISIOIIErO 3alIUTy IO COMIALIEHMIO,
KPOME paCTOPXEHUS COTJallleHUs, OTBOAA MpPU HAJIWYMU 3aKOHHBIX OCHOBAHMIA IS
aroro (cr. 72 YIIK P®) u mpuHSTOro cyaoM OTKasza IOA3AlIATHOIrO. DTOT MepedyeHb
SIBJISIETCS] MCUEPIIbIBAIOIIMM U HE TMOMIEKUT PACLIMPUTEIbHOMY TOJIKOBAHMUIO.

CrnenoBaTeibHO, peanu3alius MpeaceaaTeIbCTBYIOIIMM CyIbell €ro MOJHOMOYMI I10
obecreuyeHNIO MopsiiKa B CyneOHOM 3acemaHuM, MpeaycMoTpeHHBIX cT. 258 VIIK PO,
B OTCYTCTBME KaKOro-JuM0O M3 yKa3aHHbIX OCHOBAaHMII HE MOXET IOBJeYb MpeKpalleHUe
yJyacTusl afBoKaTa-3alllMTHMKA B YroJOBHOM Jejie. Bo-mepBbIX, MOTOMY, YTO HUKaKOE
OrpaHMYEHME KOHCTUTYLMOHHOIO IIpaBa Ha 3alllUTy CIIOCOOOM, MPSIMO HE MpPeaycMO-
TPEHHBIM 3aKOHOM, HEBO3MOXHO B cumiy TpeboBaHus 4. 3 cr. 55 Konctutyuuu PO®.
Bo-BTOpBIX, MOCKOABKY HU CJIOBO «ydajJieHHWe», HU CJIOBO «OTCcTpaHeHue» cT. 258 VYIIK
P® mpumeHUTENTbHO K aIBOKaTy-3alllUTHUKY HE COAEPKUT (B TO BpeMsl KaK COINIAaCHO
3TOI Xe HOpMe TOJACYAMMBIA WIM MPUCYTCTBYIOLIME B 3ajie CyaeOHOro 3aceJaHus Juiia
MOTYT OBITh yIaJ€Hbl U3 HEro IMPU OIpPeAeICHHbIX YCIOBUSIX U Ha OIpPEAeJICHHbIN CPOK).
B-TpeTbux, cormacHo aerictByoouei pemakiuu 4. 4 cr. 49 YIIK P® agBokar BcTymaet
B YTOJIOBHOE J€J0 B KauyecCTBe 3alllMTHMKA (a HE «IOIyCKaeTcsl K ydyacTUIO B Aeje», Kak
ObLIO paHbllie) Ha OCHOBAaHUM yIOCTOBepeHMsI 1 opaepa. M Takoe BcTyIruieHue He Tpe-
OyeT HU 3asIBJICHUSI aJBOKATOM XOAaTailcTBa, HU IIPUHSITUS TIPOLECCYalIbHOTO PeIIeHUS
JIUIIOM, B MPOM3BOACTBE KOTOpPOro HaxoauTtcst aeno. IlporeccyanbHoe pellieHUue MPUHU-
MaeTcsl TOJbKO MpPY Ha3HAYEHWM 3allMTHUKA, KOIJIa IJIs 3TOr0 €CTh 3aKOHHbIE OCHOBA-
Hus. MHbIMU ciioBaMu, OOLIMI (OCHOBHOM) MOPSIAOK BCTYILJIEHMSI aJBOKaTa-3alllMTHUKA
B JeJIO SIBJISIETCSI YBEAOMMUTENIbHBIM, a HE pa3pelluTe]IbHbIM. DTO TOXEe BaXXHO MOMHMUTH
M YYUTBIBAThb TPU OMPENEICHUU <«CHUCTeMbl KOOpAMHAT» W ajJropuTMa JeHCTBUUA B CU-
TyalluMl, KOTJa BCTA€T BOMPOC 00 «ydaJeHWU» («OTCTpaHEHWMW») aJBOKaTa-3allUTHUKA.

Muorna npuxogutcst BcTpedaTh ccbulku Ha OnpeneneHue KoncrutynmonHoro Cyna
P® ot 29 gusaps 2019 r. Ne 73-O (manee — Onpenenenue KC), B KOTOpoM ycMmaTpu-
BaeTCs HeKUil (IpsSIMO CKaxKeM — He OYeHb BHSITHBIN) HaMEK Ha BO3MOXHOCTb «OTCTpa-
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HEHMSI» 3alUTHUKA. Ho omsTh Xe, eciu ObITh TOUHBIMM B CJIOBaX M MX aHajK3e, TO U3
colepXaHusl 3TOTO OIpeAesieHUs CelyeT, YTO B HeM €CIM U UMMeeTcs B BUIY 3alluT-
HUK, TO HE aIBOKaT-3alllUTHUK:

«2.7. ...Cmamvsa 258 VIIK Poccuiickoii Pedepayuu nanpaseireHa Ha odecneveHue Haone-
Jcaujeeo ocyuecmenerus npagocyoust No y20408HbIM 0eaam U npeceveHue HaApyuleHuil ycma-
HOBAEeHHO20 8 CYOeOHOM 3acedaHuu NopsaoKa cO CMOPOHbL YUACMHUKOB Y20A08H020 CYOONPO-
u3e00cmea, 6KAHAs NO0CYOUMO20 U €20 3AUUMHUKA, 4 MAKdce UHbIX NPUCYMCMEYIUUX
6 3ane cydebHoeo 3acedanus auy. JlaHnasa cmamova He auwiaem noocyoumoz20 npasa Ha 3a-
wumy ceoux npas u ceobod ecemu cnocobamu, He 3aANPEUjeHHbIMU 3AKOHOM, 6 MOM Hucae
C NOMOWBIO NPUAAUIEHHO20 UM 3AUWUMHUKA, He A6AAI0Ule20Cs A0BOKAMOM, UCKAIO4A AU
603MOJNCHOCIL 340ynOmpelieHUs NOCAeOHUM NPedoCMABACHHbIMU €M)y NPasamu.

Yacmo emopas cmamou 258 YIIK Poccuiickoii Dedepauuu—no cmvicay cmamou 17
(vacmo 3) Koncmumyuyuu Poccuiickoii @edepayuu, coenacho Komopoii ocyujecmeneHue npae
U c80000 4eno6eKka u epanicoanuHa He 00ANICHO HAPYULAMb NPasa u ce0000bl Opyeux Aul, — He
Modcem paccmampueamscsi KaKk He0OnyCmuMo 02PaHUYUarwas npasa noocyoumozo 8 cay-
yae, K020a npuerauleHHoe UM 6 Kavecmee 3auUMmHUKA AUYo Hapyuiaem nopsaook 8 3ane Cy-
0ebH020 3acedaHus u cozdaem NPensmcmeuss 045 HA0AeHCaueco oCyuw,ecmeneHus npasocyoust
U peanrusqauuu OpyeuMu Y4acmMHUKAMU npoyecca ux npaes, eapawmupyemvix Koncmumyyuetl
Poccuiickoit Dedepayuu u Yeonoeno-npoueccyanrvivim koodekcom Poccuiickoit Dedepayuu.
OHa He codepiicum noaodiceHull, Komopwle He N0360451U Obl cydy 8 cayuae HeHaoaedcaujeo
UCNOAHeHUsl 3AUUMHUKOM, Y4acMEYIuum 6 deie, C80UX (DYHKUUI UAU HAPYUWEHUS Nopso-
Ka 8 cydebHOM 3aceOaHuu u3oupamov 8 OMHOWIEHUU He20 Mepy 8030elCmeusi, COPA3MEPHYH0
Xapakmepy CO8epUIEHHO020 UM HApYUuleHUs, @ NoOCyOUMomy — Xo0amaicmeosams 0 O0O0ny-
cKke K ywacmuio 6 oOedae UHO20 3AUWUMHUKA 63AMEH OMCHMPAHEHHO020 CYOOM...» (BBIIEIEHO
mHoI. — B.K.).

Kak BuaMM, 31€Ch CKa3aHO O BO3MOXKHOCTHM OCYIIECTBJICHUS 3alUTHI MPUTJIAIIEHHBIM
MOACYAUMBIM JIUIIOM, HE SIBJISIIOIIMMCS aJBOKAaTOM, W 00 WMCKJIIOYEHUM BO3MOXKHOCTU
Ne30praHu3aliuy CyIONPOU3BOACTBA 3TUM JUILIOM. B ciayyae Takoro moBeaeHMsI OHO MO-
KeT OBbITb OTCTPAHEHO, a Yy MOACYIMMOrO BO3HUMKAET IpaBO «x0d0amaiicmeogams o 0Ony-
CKe K yuacmuio 8 dene UHO20 3AWUMHUKA 83AMeH OMCMmpaHeHHo2o cyoom». T10CKOMbKY st
aJiBOKaTa-3alllMTHUKA, KaK YKa3bIBaJIOCh, JOIMYCK K Y4acTHIO B Jejie He TpeOyeTcs, SICHO,
YTO peyb U 3[eCh MIET 00 MHOM, He SIBJISIOLIEMCS] aaBOKAaTOM JIMIle, KOTOPOe MMEHHO
MOXeET JOIyCKaThCsl K 3alllUTe pellieHHeM cyna.

[Tonararo, ynomsinyroe M. HukoHoBbiM pelieHue BepxoBHoro Cyma P® mno koH-
KPETHOMY JIeJly He CBMIETEIbCTBYET 00 OLIMOOYHOCTH MpenjaraeMoro Moaxoaa XoTs Obl
MOTOMY, YTO OHO HE SIBJISIETCSl pa3bsSCHEHUEM OOIIEero Xapakrepa O MPUMEHEHUU 3aKO-
Ha, a Hepa3pbIBHO CBSI3aHO C OOCTOSITEILCTBAMM KOHKPETHOTIO Jejia, M MPU 3TOM TOT Ke
BC BbIcKa3bIBaj MPOTUBOIIOJOXHYIO MO3ULIMIO MO APYTUM KOHKPETHBIM AeJIaM.

CnepoBaTenbHO, cchbuika B 4. 2 cT. 258 YIIK P® Ha runmoreTnyecKyio BO3MOXKHOCTh
«0e3 yiepba Al YTOJOBHOTO JieJla 3aMEHUTh JaHHOE JIMIIO APYTMM» (IO «IaHHBIM JIM-
LIOM» B aHaJIM3UPYeMOIl HOpME 3aKOHA MMEIOTCSI B BUAY OOBMHMTEJb WM 3ALLUTHUK)
MOXET OTHOCHUTBCSI JIMIIb K TaKOMY M3 YIOMSIHYTbIX YYaCTHMKOB CyneOHOro paszbupa-
TEJIbCTBA, KOTOPBII JTMOO He ObLI M30paH MOACYIMMBIM B KaueCTBE €ro 3allluTHUKA, 100
He SIBJISIeTCSl alBOKAaTOM (HarmpuMep, K OOBUHUTEIO JUOO K 3allIMTHUKY — HE aBOKaTy).
B cnyyae xxe ¢ anBoKaTOM-3allIATHUKOM I10 COMIAIEHUIO «YIIEepO ST YyTOJOBHOTO Jiejia»
COBEpIIEHHO OYEBHUJECH, MOCKOJbKY OyJeT HapylleHO IpaBoO MOJACYIMMOrO Ha 3allUTy
M30paHHBIM MM aJBOKATOM-3alllUTHUKOM, rapaHTupoBaHHoe cT. 48 Konctutyuuu PO
u cT. 6 EBporneiickoii KOHBEHIIMK O 3alllMTe IpaB 4YeIoBeKa M OCHOBHBIX CBOOOI.

M3 Bcero M3noXeHHOro, B CBOIO OYepelb, CJIEAYeT, YTo:

— B TIOpSIIKE peaju3alluy IpeAcenaTebCTBYIOIIMM IMOJHOMOUMMI, IMPeayCMOTPEH-
HbIX cT. 258 YIIK P®, He MoXeT ObITh NMPUHSITO pelIeHHEe O TpeKpalleHUU ydacTus
B JieJie aJBOKaTa-3allMTHUKA IO COIJAIleHMIO, a CJIeloBaTeJbHO —HE MOXET BO3HUK-
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HYTb 3aKOHHO€ OCHOBaHHE [Jid Ha3HayeHWs APYroro ajaBoKaTa B KayeCTBe 3alllUTHUKA
MOJACYIUMOTO;

— B C/Iyyae MPUHSTUSI CYIOM MOJOOHOIO pelleHMs] OHO MOMIJEXKUT CaMOCTOSITEIbHO-
My anesIsIIIMOHHOMY 00KajloBaHMIO B cOOTBeTCTBUHU C 4. 3 cT. 389.2 VIIK P® kak mpe-
MISTCTBYIOIIEE AOCTYITy K MPAaBOCYIUIO U JaJbHEUIIEMY ABUXEHUIO nejla. 31eCh yMECT-
HO HAIITOMHMTb, YTO HapyllIeHHWE MpaBa Ha 3allUTy — 0€3yCJTOBHOE OCHOBAaHME K OTMEHE
npuroBopa (m. 4 4. 2 c1. 389.17 YIIK PD);

— HEIMOMAYMHEHUE PACIOPSIKEHUSM TPEICENaTeIbCTBYIOIIETO aBOKATOM, SBJISIFOIIIMMCS
€IMHCTBEHHBIM 3aIlMTHUKOM MOJACYAMMOTO M OCYIIECTBIISIONIMM 3alIUATy MO COIIAIEHUIO,
MOXKET MOBJIeYb TOJBKO OTJIOXEHME CyIeOHOro 3acelaHusi U coodlleHue od 3TOM B alBO-
KaTCKylO Tiajary;

— IPU HAUIMYUUA Y MOLCYAUMOIrO IPYIMX aABOKATOB, OCYILUIECTBISIOLIMX €ro 3allu-
Ty MO COMIalleHH’Io0, CyaeOHOe 3acelaHre MOXKET ObITh MPOMOKEHO M 0e3 ydacTus al-
BOKaTa-«HapyIIUTENsI», TMOCKOJbKY TaKOe€ 4YaCTMYHOE M3MEHEHME COCTaBa 3alllMTHUKOB
He HapymaeT npaBo Ha 3amuty (. 12 INoctanosiaenus I[lnenyma BC PO ot 30 utoHs
2015 r. No 29 «O mpakTuke NprMeHeHUsl CyJaMU 3aKOHOAATEebCTBA, 00eCIeunBaloIIero
MpaBO Ha 3allMTy B YrOJOBHOM CyIONpou3BOACTBe», najiee — [locranosinenue I[lnenyma
BC), a cnemoBaTebHO — HE HAHOCUT «ylllepOa s yroaoBHoro aena». [lpu atom y cyna
HET OCHOBAaHWI HE MOMYCTUTh 3alllUTHUKA, OTCYTCTBOBABIIErO IO YKa3aHHOW MPUYMHE
B CyIeOHOM 3acelaHuu, K y4yacTUIO B CJIEIYIOLIEM CylAeOHOM 3acelaHuM Mo Jeny;

— TMIOCKOJIBKY TpPM 3allliuTe IO Ha3HAYeHUIO y OOBMHSIEMOIO HET IpaBa MEPCOHAIb-
HOTO BbIOOpA 3alllUTHUKA, 3aME€HA TaKOIo 3alllMTHUKA BO3MOXHa 6e3 ero cornacus. py-
roe Aej0, YTO JJIsl TaKOW 3aMEHbl JOJKHbI ObITh 3aKOHHBIE OCHOBaHUSI, U OHM JOJIKHBI
OBbITb MPUBENEHBl M MOTHUBUPOBAHBI B COOTBETCTBYIOIIEM ITPOLIECCYaJIbHOM pEIIeHUH.
A BOT 3aMEHUTh TTOMUMO BOJIM TTOA3AIIATHOIO €T0 3alMTHUKA MO COMIAIIEHUIO APYTUM
3alIMTHUKOM 10 COIJIAIIIEHUIO K€, pa3yMeeTcsl, HEBO3MOXHO.

B 3akitoueHue 5TOil yacTu aHaiM3a IO3BOJIO ceOe HEeCKOJbKO MPAKTUYECKUX PEKO-
MEHJALM O NEeNCTBUSX aaBoKaTa-3alllMTHUMKA MPY MOCTAHOBKE M PEIICHUM CYIOM BO-
poca O €ro «OTCTPAHEHUW» WU «yJaJCHUW»:

— HacTaMBaThb Ha IPEIOCTaBJICHUU BO3MOXHOCTU KOHCYJbTAllUi C IOA3AIIATHBIM
IU1S1 BBIpAOOTKM OOILEi MO3UILIMK U €€ TMOCJIEIYIONIero M3JIOXEHUST Cydy IO TPUHSTUS
UM PELIEHUS;

— 00s3areNbHO 3asBisATh B Topsiake cT. 243 YIIK P® Bo3paxeHuss mpoTUB OEICT-
BUIi MpeIcenaTe/ibCTBYIOIIEro CO CChUIKON Ha TMPUBEACHHBIE OCHOBAHMSI U OOCTOSITE/b-
CTBa M C BHECEHMEM BO3PaX€HU B MTPOTOKOJ CyleOHOro 3acenanus. Takue Bo3paXkeHus
B paccMaTpMBaeMoOll CUTyalluu OyayT Oojiee 4eM YMECTHbl M OT IMOA3ALIMTHOrO, U OT
aJBOKaTa-3alllMTHUKA, TeM 0oJjiee 4To 3TOro IpsiMo TpedyeT oT Hero 1. 14 Cranmapta
OCYILIECTBJIEHUS] aJBOKATOM 3alllUThl B YTOJOBHOM CYIOIPOMU3BOICTBE;

— MPUHOCHUTh 3aMeYaHus Ha MPOTOKOJ CyneOHOro 3acelaHwusl, €Cld B HEM HEMoJ-
HO WJIM HETOYHO OTpak€Hbl O0IIasi CUTyalldsl 1 KOHKPETHbIE BbICKAa3bIBaHUSI, UMEBILIMNE
MECTO B JEMCTBUTEIbLHOCTU U CBSI3aHHBIE C «OTCTPAaHEHUEM» («yIaJIeHUEM»);

— TMOJaBaTh aNEUISIHMOHHYIO Xajlo0y Ha pelieHue cyaa 00 «OTCTpaHEeHUU» («ymase-
HUM») C UCMOJb30BAHUEM M3JIOKEHHBIX U MHBIX YMECTHBIX JOBOJOB;

— BO BCEX CJIyyasiXx UCXOIUTh M3 TOTO, YTO «OTCTpaHEHUE» («yIdaJeHUE»), Naxe ecu
OHO BOIPEKM 3aKOHY MPEANPUHUMAETCSI, HE O3HA4YaeT IMPEKpaIlCHUsT YYacTHUsl aJBOKa-
Ta B JieJie, KOTOpOe, KaK yXe OTMEUYEHO, MOXET IOMYCKaThCs TOJbKO MO OCHOBAHUSIM,
MpsIMO TIPEAYCMOTPEHHBIM 3aKOHOM (OTBOI, OTKa3 MOMA3AIIMTHOIO, MPUHSTBHIA CYIOM,
pacTtopxeHue cornaimieHus). Ilo 3Toil mpuuynrHe paccMaTpuBaTh «OTCTpaHEHHUE» («yma-
JIeHre») 0e3 OTJI0XeHUs CyneOHOro 3acelaHusi Kak BPEMEHHYIO MPOLECCYabHYIO CaHK-
1110, TEUCTBYIOIIYIO B T€UYEHHWE OJHOIO CyneOHOro 3acelaHus, a Ha clenylolllee 3ace-
naHue sBhaaTbes. HyXXHO MOMHUTB, YTO OEMCTBME JIIOOON CaHKUMU JOJIKHO OBITH Orpa-
HUYEHO KOHKPETHBIM CpOKOM. Hampumep, npu ygaieHUM MOACYAMMOTO 3a HapylleHUE
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MOpsIIKa 3TOT CPOK YCTAHABIMBAECTCS M OOOCHOBBIBAETCS CYJIOM B KaXIoM ciydae (m. 8
ITocranoBnenust Ilnenyma BC).

Paszymeercs, copaaMepHOCTb 1 0OOCHOBAaHHOCTbh NMPUMEHEHUSI MOJA0OHBIX CAaHKUMN —
TOXE OUYeHb BaxKHbIN OBOI, He 3ps 0 HeM HanoMHWIM U KoHctutynmonusiit Cyn PO,
u Ilnenym BC P® B HazBanHbix Onpenenenuu u I[loctraHoBIeHUM.

Yto KacaeTcs pojy OpraHOB aJBOKATCKOIO CaMOYIPABJIEHUSI B MPOTUBOJAEWCTBUU 3TO-
My BMIy TTPOM3BOJIa B OTHOILIEHWM aJBOKATOB-3allUTHUKOB, TO, paccyxkaasi peaJuCTUYHO,
OHAa BUIMTCSI B CJEOYIOLIEM: paccMaTpuBaTb B KOMMUCCHUSX IO 3alllMTE MpaB aaBOKATOB
BCE MOCTyMarolme oopalleHnsl aIfBOKATOB B CBSI3U C UX «YIAJICHUEM» («OTCTPAHEHUEM»);
B IIpe/iesiax MOJHOMOYMIA OKa3blBaTh aJBOKaTaM HEOOXOAMMYIO MOMOIIb B 3alllUTE U BOC-
CTAHOBJICHMM HapYIIEHHBIX MPO(GECCUOHATBHBIX IPaB—KaK IO KOHKPETHBIM CIIydasiM,
TaK U Ha OCHOBE O0OOILEHHUSI MPAKTUKM HE3aKOHHBIX yHaJIeHUM, MCIONb3ysl Pe3yJbTaThl
aHajv3a TIpU B3aUMMOJEUCTBUMM C PYKOBOOWTEISIMM CYIOB; JaBaTh aaBOKaTaM HEOOXOdW-
MbI€ DPa3bSICHEHUS W (HOPMUPOBATH JAUCHMIUIMHAPHYIO MPAKTUKY, WCKIIOYAIOIIYI0 BO3-
MOXHOCTb BCTYIUICHUSI B JIeJIO aJBOKATOB-«Iy0JepOB» B KaueCTBE 3allIMTHUKOB IO Ha3Ha-
YEHUIO MPU HE3aKOHHOM yIaJeHUU M3 Jieja aaBOKaToB 1o comamieHuto. Hanpumep, Co-
BeT AIBOKATCKOM Mayiathl T. MOCKBBI, paccMaTpuBasi oOpallleHue CylIbW O MPUBJICUYECHUU
K TUCUMTUIMHAPHON OTBETCTBEHHOCTM aaBOKaTa B CBSI3U C ynoMsaHyTbiIM M. HuKOHOBBIM
JeJI0M, MpU3HaI TMpodecCuoHaTbHOE MOBENEHME aaBOKaTa MPU OCYIIECTBAEHUN 3allMThI
B Cy/ie TTOJHOCTBIO TPAaBOMEPHBIM, a MPETeH3UU CYIbW OTKJIOHWI. M 3TO najeko He enu-
HU4YHbINA TipuMep. [loaMeHsTh ke TpoleccyalibHyl0 paboTy aaBoKaTa-3alllMTHUKA OpraHbl
aJIBOKaTCKOTO CaMOYIPaBJIEHMSI, pa3yMeeTCs, HE MOTYT W TMOJHOMOYMIA TaKMX HE MMEIOT.

3AMEYAHUA 3A JIIOBBIE BO3PAXKEHU A
OO0 ynajieHun aIBOKaTa U3 CyIe0HOTo mpouecca

FOpuii Hosonoockuit, Buue-npezudenm AIl Canxkm-Ilemepbypea, npezudenm basmuiickoii koaneeuu
adsoxamos um. A. Cobuaxka
https://fparf.ru/polemic/opinions/zamechaniya-za-lyubye-vozrazheniya/

Bo-nepBbix, cienyet rodnarogaputh MakcumMa HukoHoBa 3a TO, UTO OH MOJIHUMMAET CTOJIb
BaXXKHYIO TEMY U MPAaBWJIbHO OMNpPEIEIsieT OMacHOCTb cuTyauuu. Ero mpenioxeHus, 6e3ycioB-
HO, 3aCIy>KMBalOT BHUMaHUs. [Ipu3biBalo KoJuier, IOMUMO TOrO Criocoda OOpbObl C JaHHOM
npo0eMoii, KOTOpbIii mpemiaracT MakcuM HUKOHOB, moaymMaTh BCEM COOOILA M TOMCKATh
HOBbIE€ COCOOBI. ['0TOB MPeMIOKNUTh OIWH M3 TAKMX CITIOCOOOB— MOCTAHOBKA BOITpOCa Mepe
CcyneOHOI BJIACTBIO O HEOOXOIMMOCTU OOBEKTMBU3UPOBATH CY/IEeOHbIC peLleHUs.

S caM ObUT cBUIETEIEM TOrO, KaK aJBOKAaT BbIpa3wJl XejJlaHUEe y4acTBOBaTb B UCCIIe-
JMOBaHMM T0Ka3aTeJIbCTB, HA YTO CyIbsl CKa3ajla eMy, YTO OH CIejlaeT 3TO BO BpeMs Ipe-
Huit. Ho mouemy B nipeHusix? Jloka3zaTeabCcTBa HY>XKHO MCCIIEIOBaTh 31eCh U Ceilyac, Kor-
Ja UX TIpelIcTaBiisieT MPOKYypop. AIBOKAT IMOIMbITAJICS BO3pa3uTh. Torma cyabsl 3asiBUIA,
4yTO JejlaeT aaBOKaTy 3amMeuyaHue, TaK KaK OH MellaeT cyny pabotaTbh. [louemy Mmeraer
paboTtath? AnBOKaT M30pajl IpeayCMOTPEHHYIO 3aKOHOM ¢dopMy BospaxeHus. Ho eciau
aBOKAT IIOMbITAETCS M Aajibllie OTCTOSTH CBOU MpOdeCCUOHAIbHBIE TpaBa Ha MCCIIEIO-
BaHUE [I0KAa3aTeJIbCTB, €My CHEeJaloT BTOpOE 3aMeyaHMe M MOTYT YAaJuThb U3 Ipollecca.
A morom, uepe3 Mecdll-ABa, Korga OyayT paccMaTpuBaTh aneJUISIHMOHHYIO Kajlo0y, HU-
Yero 00OBbEKTMBHOTO TPEACTaBUTh B CBOIO 3aIlIMTY agBOKaTy OyJeT HEBO3MOXKHO, TaK Kak
B IIPOTOKOJIE CyleOHOro 3acedaHusl 3Ta MHGoOpMalusl yOyaeT OTCYTCTBOBaThb. Ayauo3a-
M1Ch, B HapylleHWEe TpeOOBaHMI 3aKOHa, JO CUX ITOp HE BeIeTcsl.

B cBs13u ¢ 3TMM, Ha MOI1 B3IJISIA, OOMH U3 BapUAHTOB pEILIeHUs MPOOJIeMbl — CeNaTh
TakK, 4TOOBbI yJaJeHue 3alllMTHUKA ObUIO BO3MOXKHO TOJBKO B TOM Cjy4yae, Koraa Cy/
oOnagaeT 0eCCOPHBIMM TTOATBEPKACHUSIMUA HEHaIJIeXallero rnoseaeHus aaBokara. He-
obxonuMo obpalieHue agBokatypbl B BepxoBHblit Cya ¢ mpoch0Oif MOATOTOBUTH pas3b-
SICHeHMS JJisl CyOOB O TOM, UTO yIaJleHME U3 IMpoliecca BO3MOXKHO TOJBKO TOIJAa, KOraa
MPOCTYNKM anBoKaTa 3aUKCUPOBAHBI U MOTYT OBITb OOBEKTMBHO IMOATBEPKICHBHI.
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INOBOJ J1JId TIHATEJIBHOI'O AHAJIU3A
O npo0.eme ynajaeHus: aIBOKATOB U3 3aJ1a Cya

Eseenuii benos, IIpedcedamensy Komuccuu no 3awume npae adsoxamos All Yensounckoii obracmu
https.//fparf.ru/polemic/opinions/povod-dlya-tshchatelnogo-analiza/

O3HakoMUBIIUCH cO cTaTbell Makcuma HukoHoBa «3a 4TO cynbu “mucKBaIvdU-
LUPYIOT” aaBOKATOB M KaK 3TOMY HPOTUBOCTOSITb», CUMTal0 HEOOXOAMMBIM BbBICKA3aTh
CBOM COOOpakeHUsI O 3aTPOHYTOM aBTOPOM TEME.

[IpencraBisercs:, 4To mnpeajoxkeHHbIH MakcumMoM HUKOHOBBIM MeXaHU3M pearupo-
BaHMSI Ha yJaajeHue aJBOKAaTOB M3 3aja Cyla MMEeT HE CTOJIbKO TEOPETUUYECKOEe, CKOJIbKO
npukianHoe 3HaueHue. [To MoeMy MHEHMIO, €ro MOXHO paccMaTpuBaTh KaK PEKOMEH-
JallMK, CBS3aHHBIE C JEUCTBUSIMU alBOKATOB M aABOKATCKOTO COOOIIECTBAa B JaHHOM
KOH(MIUKTHON cuTyanuu. Jlymaercss, 4To KaXXAblid cliydyaid yoajJeHMsl aJBoKaTa M3 3aja
cyla U JajibHeillllee OTCTpaHEHUE ero OT y4acTusl B 3allUTe JOBEpUTENCH HOJXKEH CTaTb
MpeaMeTOM CaMOro TIIATeJIbHOIO aHajiu3a COBETOM aJBOKATCKON majiaThl. B xome mpo-
BEpKM HEOOXOAMMO IOJABEPTrHYTh KOHTPOJIIO KaK AEHCTBUS aaBoKaTa, YIaJIeHHOTO W3
3ajla cyna, TakK M aaBoKaTa, BCTYMHMBIIEro B JeJ0 IO Ha3HAUYE€HWIO, B3aMEH YyIaJeHHOTO.

B cnyyae HapylieHus1 Ha3BaHHBIMM alBOKaTaMM HOPM TIpOlieCCyalIbHOTO TpaBa, 3a-
KOHOJATeJIbCTBA 00 aIBOKATCKOM OedITeIbHOCTUM M ajaBokaType, a Takke KIIDA mepni
JUCLIMIIMHAPHOTO BO3AEUCTBUS CJAeAyeT MPUMEHSTh B KauyeCcTBe MPEeBEHTHUBHOIO (hak-
TOpa.

He numiHuM, Ha MO# B3IJIsIA, CAEAyeT MPU3HATh MPUHSTUE COBETAMM aJBOKATCKUX
nmajat cyobekToB pasbsicHeHuil (rmoam. 19 m. 3 cr. 31 KIIDA), 00s3aTeabHBIX IS UC-
MOJTHEHUSI aJlBOKaTaMM 10 MCCIIeaAyeMO MpoOdJeMe.

Xotesioch Obl Takke MPU3BaTh KOJIJIEr HEYKOCHUTEIbHO COOJI0MaTh AEHCTBYIOIICE
3aKOHOJATEJILCTBO B XONI€ PACCMOTPEHUSsI CYOeOHBIX HeJI, YTO He IT03BOJIMUT Mpeacena-
TeJIbCTBYIOILEMY CyAbe MPUHUMATh TaKue paduKajabHble Mepbl, KaK yaaJeHue aaBoKaTa
13 3aJla cyJa U OTCTpaHEHMUE e€ro OT Jejia. DTO He O3HayaeT, UYTO aJBOKAaT JIOJKEH Mac-
CMBHO HaOmioAaTh 3a TEMM HapylIeHUSIMU, KOTOPbIE MO3BOJSIIOT cede AOIycKaTh CY/IbH,
a TakxXe MHbIe ydyacTBywluue B aene auna. CoOnoaeHre 3TOM TOHKOW T'paHM KOMIIPO-
MHCCa MEXIy IOBEIeHWEM CyIbUM W peaklMeil aaBoKaTa CBUIETEIbCTBYET, MO MOEMY
MHEHMIO, O TMpodeCcCUOHAIN3Me TOCIEIHETO.

M HakoHeu. Cxkopeiilliee BBeAeHHUE B IMPAKTUKY CYAEOHOro paszdoupaTesbCcTBa ayauo-,
a Tem OoJsiee BUAECOMPOTOKOIMPOBAHUS TTO3BOJIMIIO Obl M30€XaTh Te€X MpoOJeM, O KOTO-
pBIX TIUIIET aBTOP B CBOEW CTaThE.

HABA3BIBAHUE 3AIIIUTHUKA CYIOM
Kak onacheiimmii Bua HapyumeHnusi npogecCMOHAIbHBIX NMPAB aIBOKATA

Heep Tacnapsn, Cosemnux DPIIA PD, suye-npesudenm AIl Cmaspononvckoeo kpas, npedcedamens
Komuccuu no 3awgume npas adeoxamos AIl Cmaspononvckoeo kpas
https://fparf.ru/polemic/opinions/navyazyvanie-zashchitnika-sudom/

Mo YT TaK HaBA3aTbCA, YTO ITOTOM HE€ OTBAXKCIIbLCA

FOpuii 3apocHulit

Ha mpomenmreit 9 aBrycta B MockBe KoHbepeHIIUM, IpoBeaeHHON DenepaibHOit
nanaroii agBokatoB PP, «IIpodeccroHanbHble MpaBa aaBOKATOB: HapylLIeHUs U 3alllu-
Ta» KOJIJIETW ¢ pa3HbIX KOHIOB Poccum m 3amamgHoii EBpombl pacckasbiBaiaud O pa3HBIX
BUIaX JOMYCKAeMbIX HapylIeHUI MPO(ECCUMOHAIBHBIX MpaB alIBOKATOB, HO €CTb Hau-
0oJsiee OoMacHOE M3 HMX, KOTOPOE IOCITAET Ha «CEepIeYHO-COCYAUCTYIO CHUCTEMY» BCEM
YrOJIOBHOM 3allMTHI.
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C HemaBHEro BpeMEHU MbI CTOJKHYJIMCh C MAacCCMPOBAaHHBIMM U IieJeHAIIpaBJIeHHBI-
MM JIEWCTBUSIMU CyAa, HAMPaBJIEHHBIMUA Ha pa3pylIeHWE CIOXMUBIIETOCS NECATUICTUSIMU
MPOLIECCYATbHOTO COI03a MOACYAMMOIO M BBIOpAaHHOrO MM 3alldTHUKA. He crouT monro
y0exnaTh B TOM, UTO 0€3 3TOro coro3a HET U He MOXET ObITh 3(P(MEKTUBHOUN yroJioBHOM
3alUTHI.

B nocnenHee necsAtwieTMe 3TOT MPOUECCYATbHBIN QIbSHC WCMBITBIBAET CEPbE3HbIC
Meperpys3Ku.

1. Crano BO3MOXHBIM yaajleHHWE 3allMTHUKA M3 CyAeOHOro Impolecca 6e3 BO3MOXK-
HOCTU BO3BpallleHUsI O0paTHO.

Hauanocek ¢ mpaBoBeix nmo3uumii KoncrturyumonHoro Cyma P®, B yacTHOCTH, OIpe-
neiaeHus ot 22 maprta 2012 1. Ne 624-0O-O «O6 oTkase B NPUHSATUU K PACCMOTPEHMUIO
KaJIoObl rpaxnaHuHa MapoukuHa B. A. Ha HapylleHMEe €ro KOHCTUTYLIMOHHBIX MpaB
yacTsIMU BTOpPOM U TpeTheil ctaTbu 258 YronoBHoO-mpoleccyaabHOro koaekca Poccuii-
ckoii Denepaliv», COTIaCHO KOTOPOMY yHajeHUEe 3alllMTHUKA MOITYCKAeTCs, €CJIM OH
HapylIaeT MOopsAIoK B 3aJIe CyNeOHOrO 3acelaHusl U CO3[AAeT MPEISITCTBUS U1 Haljiexa-
IIETO OCYIIECTBJICHUSI MPaBOCYAUsl W pealu3alluyd IPYTMMU YYaCTHUKAMHU Ipoliecca MX
MpoleccyaabHbIX MpaB.

Cnenyetr mog4epKHYTh, YTO MpPaBO CyJda yIaJIWTh 3alllMTHUKA HE IMPOIMCAHO B CT. 258
VIIK P®, o KoncturynmmonHomy Cymy P® ypanock neranms3oBaTh TaKyld BO3MOXK-
HOCTb, OOBSICHSISI €r0 MHTEpEecaMmu IPaBOCYIHUSI.

s cpaBHeHMs gaxe rociiepeBomolnoHHbI YITK PCOCP 1923 r. npenycmatpuBai
MPpU HEUCIOJIHEHUM PACIIOPSIKEHUI MpeacenaTeIbCTBYIOIIETO JUILIOM, MPUHALIeXalluM
K COCTaBy KOJUJIETMM 3alllMTHUKOB, COOOIIEHHE CyoIoM 00 3TOM COOTBETCTBYIOIIMM YY-
PEXACHUSM 3alIUTHI (B MPE3UIUYM KOJJIETMM 3alIUTHUKOB) HA MPEAMET BO30YXXIECHUS
TUCUMIIMHAPHOTO TPOM3BOACTBA. YIalleHWe 3alllMTHUMKAa KaK Mepa JUCUMUIIMHAPHOIO
BO3IENMCTBUSI HE TOIyCKasach.

[Mo3unmst KoncturyumonHoro Cyma P® Obina ychbllllaHa CyIbsIMU, KOTOpHIE IIe-
PUOIMYECKHU TIOJB3YIOTCS 3TUM TPOLIECCYaJbHBIM MHCTPYMEHTOM M 4Yallle BCETO TOTIA,
KOIZla UX KaTeropuyeckKyd He ycTpamBaeT NMpodecCuOoHalbHasi aKTUBHOCTb aBOKATOB IO
JejJaM C ydyacTMEM MPUCSKHBIX 3acenaTesieid.

2. CnenywomuM OOJE3HEHHBIM yIapoOM IIO COMO3Y MOJACYIMMOIO M €ro 3allUTHUKA
cran 1. 18 mocraHoBnenus: [lnenyma BC P® ot 30 uwons 2015 r. «O mpakTtuke mpu-
MEHEHHUS CyJaMM 3aKOHOIATEJbCTBA, OOECIIEUMBAIOIIETO MPAaBO Ha 3aIUTy B YTOJOBHOM
cynmonpousBoAcTBe»: «Cyl MOXET He IMpU3HaATh MPaBO Ha 3allUTy HApPYLIEHHBIM B TeX
clyyasiX, Korga OTKa3 B YIOBJIETBOPEHMM XojaTaiicTBa OOYCJOBJEH SIBHO Hemno0poco-
BECTHBIM HCIOJb30BaHWEM 3TUX MPaBOMOUYMII B yilepd MHTepecaM Ipyrux YYaCTHUKOB
npoueccar.

YKazaHHOE pa3bsiICHEHHE BIIEPBbIE BBEJIO KpaiiHe OIMAacHOE MOHSTHUE <«3JI0yNnoTpedJie-
HUE TIpaBOM Ha 3amuty», kotoporo YIIK P® He 3Ham u He 3HaeT B HacTOsSIIEe BpeMs.

[Tocne aToro cyabl cpa3y e OXOTHO B3SIJIM Ha BOOPYXXEHHE 3TO MOIIHOE aHTHUAIBO-
KaTCKOe OpyXue.

Kornma 3ammMTHUK TIBITA€TCS 3a1aBaTh BOIPOCHI, UMEIOIIME 3HAYECHUE IS Ie1a, HO He
yCTpauBalollye Cyla, TO MOCAEAHUN MX CHUMAET, 3asBJISIs O 3JI0YIOTPEOJIEHUN MPaBOM.

Kornma agBokar 3asiBjisieT HECKOJIbKO XOAaTalCTB 00 OTBOAE IMpeacenaTebCTBYIOIIErO
100 00 MCKIIOYEHUHN 10Ka3aTelIbCTB, TO Cydbsl HE XKeJlaeT MX paccMaTpuBaTh, ToJjiaras,
YTO 3TO 370YNMOTPeOJEeHNE MPaBOM.

Korma 3amuyTHUK MPOSIBISIET KaKyl0-IM00 MHYIO IPOLIECCYAIbHYIO aKTUBHOCTh, WIY-
IIyI0 Bpa3pe3 C MHTEpecaMu CylIbM, TO OTBET HE 3acTaBJsieT ceOsl O0Jro KaaTb— 3TO
3JIOyNIOTPEeOIEHUE TTPAaBOM Ha 3alllUTY.

KoHeuHo, ciyyan IBHO HEIOOPOCOBECTHOTO OTHOIIIEHUS aiBOKATOB K CBOMM 00s13aH-
HOCTSIM MHOTJA UMEIT MECTO, HO, K COXaJeHUI0, cyneOHasl MpakTUKa Iollla MO TOMY
MyTH, KOTJa 3JIOYyIOTPeOJCHUEM TIPaBOM Ha 3allUTy HA3bIBAIOTCS aOCOJIOTHO 3aKOHHBIE
NEUCTBUST 3alIMTHUKOB, MPENyCMOTPEHHbIE MX MPOLeCCyaJbHBIMU MTOJTHOMOYUSIMU.
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3. HemaBHo KoHctutymuonHsiii Cyn P® BbImycTW HOBBIM CHapsii MO COM0O3Yy TTOA-
CyIMMOTO W BBIOPAHHOIO MM 3alllUTHMKA.

Panee agBokaTckoe COOOILLIECTBO MHOIOKpPaTHO M ITOBCEMECTHO CTaJKMBaJIOCh C Ta-
KMM HETaTUBHBLIM SIBJICHMEM, KaK <«aJIBOKATCKOe IyOJIepCTBO», KOIrJa OOBUHSIEMOMY
(moaCcyaMMoMy) CyIOM HaBsSI3bIBAE€TCSl 3alIMTHUK IO Ha3HAYEHMUIO.

B mocranoBnenun Koncturymmonnoro Cyma P® ot 17 miomst 2019 r. Ne 28-IT «Ilo
JeJly O TMPOBEpPKe KOHCTUTYLIMOHHOCTU cTaTeil 50 u 52 YTroJIoBHO-IIpolecCyalbHOTO KO-
nekca Poccuiickoit @enepanuu B CBSI3M ¢ Xaynoboii rpaxganuHa 0. FHO. Kapaneposa»
TPEBOXHO Tpo3Byuasio: «TeM He MeHee 3TO He MCKIHYaeT BO3MOXHOCTH OCTaBUThL 0Oe3
YIOBJIETBOPEHMS 3asiBJICHUE JUIla 00 OTKa3e OT 3allMTHUKA MO Ha3HAYEeHWIO TPU 3J10-
YIIOTpeOJIeHMM MpaBOM Ha 3alllMTy CO CTOPOHBI 3TOrO JIMIA, a TakKXkKe IPUIJIAIeHHOIO
3alIMTHUKA. KpuTepun HalnmuMsi TaKoro 3JI0yIoTpeOyieHusl BhIpabOTaHbl CyneOHOM mpa-
KTUKOM.

Taxk, Ilnenym BepxoBHoro Cyna Poccuiickoit @enepaiiiu B myHKTe 18 mocraHoBe-
Hug ot 30 utoHsa 2015 roga Ne 29 «O mpakThke TIPUMEHEHUS CyIaMM 3aKOHOIATEIbCT-
Ba, o0OecIleuMBaloOlIEero MpaBo Ha 3allUTy B YTOJOBHOM CYIOIIPOM3BOICTBE» yKa3zajl, UTO
CyIl MOXeT He MpPU3HaTh MpPaBO OOBMHSIEMOTO Ha 3alllUTy HAPYLIEHHBIM B TeX CJyyasx,
KOrJa OTKa3 B YIOBJIETBOPEHMHM XOJaTaiicTBa JIMOO MHOE OTrpaHMYeHHE B peaju3alluu
OTIIEJIbHBIX TIPaBOMOYNI OOBMHSIEMOTO WJIM €ro 3alllUTHMKA OOYCJIOBJIEHBI SIBHO HEIO-
OpPOCOBECTHBIM HCIIOJIb30BAHMEM KWMM STUX IIPABOMOYUI B yIIepO MHTEpecaM IpyTrUX
YYaCTHUKOB TIpoliecca, MOCKOAbKY B cuily ctatbu 17 (4acth 3) KoHctutyuuu Poccuii-
ckoit Denepaliiy OCYIIECTBICHNWE MpaB M CBOOOA He MHOJDKHO HapyllaTh IpaBa M CBO-
0Onbl OPyTUX JIUII.

[TpaBonpuMeHuUTENbHAS TIPAKTUKA TaKXe CBUIETEIbCTBYET, YTO HEMPUHSITHUE OTKa3a
MOI03peBaeMOro, OOBMHSIEMOIr0 OT HA3HAYEHHOIO0 €My 3allMTHUKA MOXET ObITh MPOAUK-
TOBAaHO HEOOXOAMMOCTBIO 00ECeYUTh pa3yMHbIE CPOKM MPOM3BOACTBA IO JeJy, yrpo3a
HapylIeH!sT KOTOPBIX BbI3BaHa 3JI0YINOTpeOJeHMeM IMpaBOM Ha 3alluTy, Koraa Ipoliec-
CyaJIbHOE TOBEIECHUE IOJ03PEBAEMOr0, OOBMHSIEMOTO WJIM MPUIIALIEHHOTO 3alllMTHUKA,
Oyaydyn HeaZOOPOCOBECTHBIM, YILIEMJISIET KOHCTUTYLIMOHHBIE MpaBa MHBIX YYACTHUKOB CY-
nonpousBoacTsa. [lo mHeHuto CyneOHOII KOJUIETMM IO YTOJOBHBIM JejlaM BepxoBHOro
Cyna Poccuiickoii Penepaliiy, HEMPUHSATUE CYAOM OTKa3a MOACYAMMOro OT Ha3HayeH-
HBIX 3allIUTHUKOB M OIHOBPEMEHHOE ydyacTue I10 Aedy IpUIJIalleHHBIX M Ha3HAauYeHHBIX
3allIUTHUKOB MOTYT OBbITb—C YYE€TOM KOHKPETHBIX OOCTOSITENbCTB, XapaKTEepHU3YIOIINX
MoBeJeHUE OOBMHSIEMOr0 M 3allMTHUKOB, — IMPU3HAHbI HE IPOTUBOpPEYALIMMU 3aKOHY
M He HapyllallIMMU IIPaBO Ha 3alluTy.

CoOTBETCTBYIOIIMMU OOCTOSITEJIbCTBAMM MOTYT MPU3HABAThCSl, B YACTHOCTHU, CIEaH-
HblE HEOJHOKPATHO M 0e3 KaKMX-JIMOO OCHOBaHUI 3asBJICHUS O 3aMeHEe 3alllMTHUKA,
€ro HesiBKa II0J pa3HbIMU IIpeajioraMyd B cyaeOHOe 3acegaHue, T. €. JEUCTBUS, SIBHO
HaIlpaBJIEHHbIE HA BOCIIPEISITCTBOBAaHME HOPMaJbHOMY XOAYy CyIeOHOro pa3oupaTeabCT-
Ba M yKa3bIBalOIIME Ha 370ynoTpebieHue mpaBoM (ompenenaeHue ot 25 uwonsg 2012 roga
Ne 5-J112—65)».

Kak BumHO, 3110yrorpediieHueM IipaBoM Ha 3amuTy, no MHeHnio KC P®, moxer
MpU3HABaTbCsl HesIBKA BbIOPAHHOIO 3allMTHMKA B CYI IOJ pPa3HLIMU IIpeasioraMu.

Ho Benp mpeasioru HesIBOK JEMCTBUTENILHO OBIBAIOT pa3HbIE: 3TO MOIYT ObITh YBaXKM-
TeJbHbIC TPUYMHBI, CBSI3aHHbIE C OOJIE3HbIO, YJaCTUEM B MHBIX CYJAEOHBIX 3acelaHMsIX,
CeMEMHBIMU OOCTOSITEILCTBAMU, KOTOpbIE B MpPaKTUKE AMCLUIIMHAPHBIX OPraHOB ajl-
BOKATCKMX MaJlaT He IPU3HAIOTCS MPOodecCUOHATbHBIMUA HAPYLIEHUSIMU. A MOTYT OBITb
HEsIBKM B Cyl 0e3 yBaXKMTEJIbHBIX MPUYMH.

OnHako KoHctutynmoHHbiit Cyn P® mouemy-To He 3aMeTUJI pa3HMIBI MEXIy Mpa-
BOMEPHBIM M YIIPEYHBIM MOBEAECHNWEM aIBOKATOB, MOBJIEKIINX HESIBKY, C(DOpPMYIUPOBAB,
TaKuM oOpa3oM, BeCbMa HEyJAayHYlO, 10 MOEMY MHEHMIO, MPABOBYIO IO3UIIUIO.

3abota 0 HEOOXOAMMOCTU OOECIIeUUTh pa3yMHbIe CPOKM MPOU3BOACTBA IO JIeJIy TaK-
K€ ypeBaTa TOKCUYHBIMU MOCJICACTBUSIMU ISl CTOPOHBI 3allIUTHI.
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3abbiBaeTcsa TmoctaHoBieHue KonctutyumonHoro Cyma P® ot 19 wmiona 2011 r.
Ne 17-11 o neny o mpoBepKe KOHCTUTYLIMOHHOCTU TMOJa0XeHus 11. 5 4. 1 cr. 244.6 TTIK
P® B cBsa3u ¢ xano6oii rpaxknanuHa C. FO. Kakyea: «[Ipu 3ToM mpolieccyanbHasi 3KO-
HOMUS KaK TaKoBasi He SIBJISIETCS JUISI 3aKOHOMATeJIsl caMOlIeiblo: B TIEPBYIO ouepeab OHa
MpU3BaHa 3aJIOXWUTh OCHOBY JJISI OPTaHM3ALMOHHO Haubosee ObICcTporo u 3MEHEeKTUBHO-
ro paspelieHus: Aea B CyaeOHON cCHCTeMe B LIeJIOM, YTO OOSI3bIBae€T K MPUHSITUIO 3aKO-
HOJATEJIbHBIX pellieHuii B cepe MpolecCyalbHOro MPaBOBOrO PEryJIMpOBaHUSI C YUETOM
npennucanuii ctatbu 17 (dacth 3) Koncturyumu Poccuiickoit depepaunu, a B 4acTu
MPEeIoCTaBICHUs CTOPOHAM TrapaHTUiA peajbHOM CyneOHOM 3allluMThl WX MpaB, 3aTparv-
BaeMbIX TpeOOBaHMEM MPOILECCyalbHON 3KOHOMMU, — M C YYETOM BbIT€Kalollleil M3 cTa-
e 55 (yacth 3) KoHctutymum Poccuiickoit Denepaiii HEOOXOAMMON COpa3MEpPHOCTH
BO3MOXHOIO OIPAaHMYEHMST STUX IMPaB KOHCTUTYLIMOHHO 3alMIIAEMbIM LIEHHOCTSIM, KO-
TOpasi OIpenesseTcs, B YaCTHOCTU, XapaKTepoOM MaTepUabHbIX MPaBOOTHOILIEHUI, CO-
CTaBJISIIOIIMX MPEIMET COOTBETCTBYIOIIEH KaTEeropuu Jej, U He JOMycKaeT KaKoro-Jmoo
CHVDKEHUSI YPOBHS MPOLECCYATbHBIX TApAHTUM B LEISIX MPOLIECCYATbHOW KOHOMUN».

KC P® mnpaBuibHO BBICKA3bIBAJICS O TOM, YTO LIeJM IPOLECCYyaIbHON SKOHOMUMU HeE
JTOJKHBI TOMYCKaTh CHYKEHUS TIPOLIeCCyalIbHbIX TapaHTUN M HUKAK HE MOTYT 0€30CHO-
BaTeIbHO TMOCSTAaTh Ha TMPAaBO Ha 3alIUTy — MOXallyil, caMOe BaXKHOE€ KOHCTUTYLIMOHHOE
U MpolecCcyalbHOE MpaBo JUISI OOBUHSIEMOTro (MOACYAMMOTO).

C Ttakum nocraHoBieHueM KC P® (ot 17 mrons 2019 r. Ne 28-I1) cyn cMoxeT npu
HECKOJIbKMX HesBKax B CyleOHOe 3acelaHMe 3alllMTHUKA I10 COMIAIIEHUIO, HE BHMKas
B MX OOCTOSATENbCTBA W MPUYMHBI, HaBgI3aTb MOJACYAMMOMY aJBOKaTa IO Ha3HAYEHMIO,
a XoJaraiicTBO 00 OTKa3e OT ero YycJyr OCTaBUTh 0€3 yIOBJIETBOPEHMS, CChUIAsICh Ha
MPUBEJIEHHYIO B MOCTAaHOBJIEHUN apryMeHTalIuIo.

OpHako W3 BO3HMKIIEHW CJIOXHOW CUTyalluW JUISI CTOPOHBI 3AIIMTBHI BCE XK€ MMEETCS
3aKOHHBIU BBIXOI.

Panee CoBer PITA PD ocynui IBOMHYIO 3aIIUTY.

CornacHo pemenuto Cosera DenepanbHoil manatel agBokatoB Poccuiickoit Dene-
pamuu ot 27 Hostops 2013 r. (mpotokonm No 1): «i. 2.1. IlpemycMOTpeTh B peIIeHUSIX
COBETOB 00 YTBEp:KIACHUHU IOpsiiKa OKa3aHWS OPUAMYECKON MOMOIIM aJBOKaTaMu, yda-
CTBYIOIIIMMM B KauyeCTBE 3allIMTHUMKOB B YTOJOBHOM CYIOIPOM3BOACTBE MO HAa3HAUYECHMUIO,
MOJIOKEHWE O TOM, YTO aJBOKAT HE BIpaBe MO HAa3HAYEHWIO OPTraHOB MO3HAHUS, Op-
raHOB TPEIBAPUTEIbHOIO CIEACTBUS WJIM Cyla MPUHUMATh MOPYYEHUE Ha 3alUTY JIUILL
MPOTUB MX BOJIM, €CJIM MHTEPEChl 3TUX JIMI] B YTOJJOBHOM CYIOIPOU3BOJICTBE 3allIMIIAIOT
aJBOKAThl HA OCHOBAHWM 3aKJIIOYEHHBIX COTJIAIICHUM.

Hapyiienue sToro mnoJjiokeHus paccMaTpuBaThb B KayecTBE AMCUUILIMHAPHOTO MpO-
CTyMKa, BJIEKYIIEro MTUCUMILIMHAPHYIO OTBETCTBEHHOCTh BIUIOTh JO IpeKpallleHUsl CTa-
Tyca aJaBoKara.

Kornma yyacTBylomuii B yroJ1oBHOM JieJie 3alllMTHUK IO COMIAIIEHWIO WJIM 1O Ha3Ha-
YEHUIO B TE€UEHME 5 CYTOK, €CJIM MHOE HE IPeayCMOTPEHO 3aKOHOM, HE MOXET IPUHSITh
ydyacTue B YrOJJOBHOM IMpoOliecCce, aaBOKaT, Ha3HAYE€HHbIN 3alllUTHUKOM B COOTBETCTBUU
co cT. 50 VIIK P®, 06s3aH npuHATh Ha ceOs 3alIUTy MOACYINMOTO».

Bo ucnonnenue sroro pemenusi Copera MIIA P® CoBeT AXBOKATCKOI MajaThl ro-
pona MockBel 18 gHBaps 2016 r. man pasbsicHeHue «O0 y4acTUM B YTOJOBHOM CYIO-
MPOU3BOACTBE 3AIIUTHUKOB 10 Ha3HAYEHUIO».

[IpuBeny camble BaXXKHbIE €rO MO3ULIMU:

— Hags3biBaHUEe agBOKAaTOM IOA03pEeBAEMOMY, OOBUHSIEMOMY CBOEH IOpUIMYECKON
MOMOIIIM B KayeCTBE 3alllMTHMKA HEAOMYCTMMO HU MPU KaKUX OOCTOSITENIbCTBAX, B TOM
YUCJI€ U MPU OCYLIECTBJICHMM 3allMThI 10 Ha3HaueHU10. B paBHOI Mepe HeaoImyCTUMbIM
SIBJISIETCSI TaKO€ HAaBSI3bIBAHWE M CO CTOPOHBI OPraHOB U JIMILI, OCYILIECTBISIIOIIUX IPO-
M3BOJICTBO IO YTOJOBHOMY ey, B OTCYTCTBME 3aKOHHBIX OCHOBAaHMI Isi Ha3HAUYEHMSI
3alIUTHUKA.
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— ABOKaT, Ha3HAUYEHHBIN 3alIMTHUKOM M YCTAHOBMBIIMI (PAKT HAJIMYUS Y TOTO Ke
JIMLIA 3alMTHUKA T10 COMIalleHMIO, 00sI3aH He3aMelJIMTeIbHO MPEeANPUHSThL BCe Mpeayc-
MOTpPEHHbIE 3aKOHOM M BBIIIEyKa3aHHBIMU padbsicHeHusiMu CoBeTa AIBOKATCKOM maja-
Thl ropoga MOCKBBI OeMCTBUS, HAlIpaBJIeHHbIE HA MpeKpalleHUe CBOEro y4yacTus B Jele,
BKJIIOYasl (HO He OrpaHUYMBAsiChb 3THUM) MOMJIEPXKKY 3asiBJIEHUs I10I03peBaeMOro, oOBHU-
HsIEMOro 00 OTKa3e OT HEero, COOCTBEHHOE aHAJIOTMYHOE 3asIBJIEHWE W MPOSIBJIEHUE Ha-
CTOMYMBOCTU C LIEJIbIO HAIJIEeXAllero paCCMOTPEHUSI M pa3pellieHUs] 9TUX 3asBJICHUI 10-
3HaBaTeJeM, CJIEAOBATEIEM WM CyIOM, a MPU UX OTKA3e WJIW YKIIOHEHWU OT IPUHSTUS
TAKOTO pelleHUs] aABOKaT JOJKEeH MOKWHYTb MECTO MpOoLECCYyalbHbIX IEUCTBUI, cleiaB
cooTBeTCTByOIIME 3asiBiaeHUs. CoBeT AIBOKATCKOI TajiaThl Topoaa MOCKBbI TTOAYEPKU-
BAac€T, YTO TakKWe ACHMCTBUS 3allUTHUKA MO HA3HAYEHMIO HE MOTYT pacLEHUBAThCS Kak
OTKa3 OT 3alllUThl U SIBJISIOTCSI HE TOJLKO MPaBOMEPHBLIMM, HO U 00si3aTeJIbHBIMU. DTO
TpeOOBaHUE PaCIpOCTPaHSIETCSI M Ha Claydyau, Korga B Jej0, B KOTOPOM YXe y4acTBYET
3alMTHUK MO HA3HAYEHMIO, BIOCIAEACTBUM BCTYIAeT 3alIUTHUK TOIO K€ Jula IO CO-
[JIAIEHUIO.

— OCHOBBIBasICb Ha 3TUX TPeOOBAHMSX 3aKOHA W IPABOBBIX MO3ULMUSIX BBICIIUX CYy-
noB P®, Eppomneiickoro cyma mo IpaBaM 4ejiOBeKa B MX CHUCTEMHOM HCTOJIKOBAaHUU,
CoBeT AIBOKATCKOW IajaTbl ropoga MOCKBBI CUMTAET, YTO OTKAa3 OT 3alllMTHUKA MO Ha-
3HAQUEHUIO TIPU HAJIWUYMU Yy TOTO Ke JMlA 3allMTHUKA IO COIJIAllleHUI0 MOXET OBbITh HE
MOPUHSIT JO3HABaTeJIeM, CJIAEAOBATEJIEM WJIM CYIOM JHIIb B TOM Cilyyae, KOraa Ipolec-
CcyaJibHOE TOBeAeHUE 3allUTHUKA MO COMNIALIeHMIO, JIMOO IMOBEICHMUE I10J03PEeBaeMOro,
OOBUHSIEMOTIO TIpM peajM3alliy IpaBa Ha CBOOOIHBLINA BbIOOpP 3alllMTHUKA, Oydydu SIBHO
HEeI0O0POCOBECTHBIM, YILIEMJISIET KOHCTUTYLIMOHHBIE TpaBa APYyTrUuX YYaCTHUKOB CYAOIPO-
M3BOJACTBA.

MHbIMU clioBaMU, HENPUHSITME OTKa3a OT 3alllMTHHMKA IO Ha3HAYeHWIO MpU HaJM-
YK 3alllMTHUKA MO COTJIAILIEHUIO MOXET SIBJISITbCS 3aKOHHBIM M OOOCHOBAHHBLIM JIMIIIb
B TOM cCjy4yae, Korma OeWCTBUSI WM Oe3[eiiCTBUE IMOI03peBaeMOro, OOBUHSIEMOIO IMpU
peanusaluu npaBa Ha CBOOOMHBIN BHIOOD 3alLlMTHUKA W/WIW OEHCTBUE WUIIM Oe3[eiiCTBUE
3alllMTHUKA 110 COMIALIEHUIO MPOTHBOpeYaT TpeOOBaHMUSIM 3aKOHA JIMOO MPENCTaBISIOT
co0oil 3710ynoTpebaeHe MpaBoM Ha 3allMTy, M TaKOoe HapylleHWe WM 3J10ynoTpedsie-
HUE NE30praHu3yeT XOI JO3HAaHMS, IPeIBAPUTEIbHOIO CJEACTBUS JIMOO CyneOHOro 3a-
celaHMsl, TO €CTb HampaBJIEHO Ha CPbIB CcyaeOHOro mpolecca Jubo AocyaeOHOro mpous-
BOJACTBaA MO ACTy.

CrnepoBaTelbHO, MPOAOJDKEHUE ydacTUsl B Jeje 3allMTHUKA IO Ha3HAYEHUIO Mpu
HaJUYMKU y TOrO Xe JIMla 3allUTHUKA MO COIJIAlIeHUI0 HE MOXET pacCcMaTpUBaThCS
KaK HeIoMmyCTUMoe AyOaupoBaHMEe (PYHKUMIA 3alMThl, HapylIalollee KOHCTUTYLIMOHHOE
MpaBoO IOJ03pEeBaeMOro, OOBUHSIEMOro Ha CBOOOIHBIM BHIOOP 3allMTHHUKA, TOJbBKO IPU
YCJIOBUH, YTO MPOLIECCYaTbHOE PELICHUE T03HABATENs, CJIEN0BATENsI WKW Cyla, KOTOPbIM
OTKJIOHEH 3asIBJICHHbIA OTKa3 OT 3alllMTHMKA I10 Ha3HAYeHWIO, HE TOJbKO BBIHECEHO
B COOTBETCTBUM C TpeOOBAHMSIMM 3aKOHA, HO M COIEPXUT yKazaHHE MMEHHO Ha TaKoe
MOBeAeHNE TOI03PEeBaeMOro, OOBMHSIEMOTO M/WJIM 3alllUTHUKA (3alIMTHUKOB) TIO COTJia-
LIEHUIO, C MPUBEACHUEM KOHKPETHBIX (PAKTUYECKMX OOCTOSITENLCTB, IMOATBEPKAAIOIINX
00OCHOBAaHHOCTb 3TOTO BbIBOJA.

— IlpoueccyanbHOE pelleHWe opraHa WJIM JIMLA, OCYIIECTBISIOIEIO MPOMU3BOICTBO
MO0 YrOJIOBHOMY M€y, KOTOPbIM OTKJOHEH 3asBJIEHHBIM OTKa3 OT 3alllUTHUKA IO Ha-
3HAYEHHUIO, HE cojepxKalllee TaKoro OOOCHOBaHMSI, a MPUHSTOE JIMIIb CO CChUIKON Ha
HaJIMYME ITUCKPEIIMOHHOIO IMOJTHOMOYMUS, MpeaycMoTpeHHoro 4. 2 cT. 52 YIIK P®, He
MOXET, KaK SIBHO He cooTBeTcTBylomiee TpeboBaHusIM 4. 4 cT. 7 YIIK P®, aBugarbcs
3aKOHHBIM M JOCTAaTOYHBIM OCHOBaHUWEM MPOAOKEHUSI ydacTUsl B Aejie 3alllMTHUKA 10
HA3HAYEHUIO, NYyOJMPYIOLIEro 3alllUTHUKA MO COTIJAIEHWIO, W BBIHYXIAET 3alllMTHHUKA
0 HA3HAYEHMIO YCTPAHUTHCS OT Yy4acTusl B AeJe B COOTBETCTBUU C M. 2.

69



MupiMu ciioBamMu, JJIs1 BCTYIIAIOLIErO B A0 aJBOoKaTa MO Ha3HAUYEHUIO OIpelessi-
IOLIMM U JOCTAaTOYHBIM AOJKHO ObITh HE OJHO JIMIIb MOCTAaHOBJICHUE CYAbM, a OLICHKA
TOOPOCOBECTHOCTH (HEAOOPOCOBECTHOCTH) MOBEIEHMsI aABOKaTa IO COTJAIleHUIO.

3aberas Brepel, €Ciayd BIPYr KOMY-TO Jadya TaKOW OLEHKHU ITOKAXXETCS HE3TUYHOM, TO
HUYEro He MPeIsITCTBYET aABOKaTy MOJYYUTh padbsicHeHue CoBeTa IMmajaThl O TOM, Kak
JIIEICTBOBATh B CJIOXXHOM 3TUYECKON CUTYyallWu.

Tak, ecniu agBokaT MO COTJIAalIEHMIO, MHOTOKPAaTHO HE SIBJISIETCS B CydeOHOE 3ace-
JaHue Oe3 yBaXKUTEJIbHbIX MNPUYMH U TAKOE €ro IOBeleHME OJHO3HAYHO BHLITEKAeT U3
MMEIOIIMXCS B MaTepuajax yroJOBHOrO Jejla JOKyMeHTaxX JuM0O0 MOATBEpXKIAeTCs KOH-
TaKTaMW MEXJIy Ha3HAY€HHbIM M YYaCTBYIOIIMM 3alIMTHUKAMM (2 BO3MOXHOCTb TaKOIO
OOlLIEHUSI He HMCKJIoYaeTcsl, HapuMeEp, B MEpUOJ O3HAKOMJIEHUSI C MaTepuajaMu Aejia
aJBoKaTa MO Ha3HAYEHUIO), TO IMPOJOKEHWE ydacTHsl B Jejie 3allMTHUKA IO Ha3Haye-
HUIO TIpYM HAJIWYWU Yy TOTO Xe JWIa 3allUTHUKA TI0 COIVIalIeHUI0 HEe MOXET paccMaTpu-
BaTbCSl KaK HapylleHWEe UM HeAOITyCTUMOe AyOJiMpoBaHue (DYHKLMI 3alUThI.

Ecnu e agBokaT Imo Ha3HAYE€HMIO BCTyMaeT B AEJ0, KOIJa aaBOKaT MO COIJIAlleHUIO
HUKaKMX JEWCTBUIA, HampaBJIeHHBIX Ha 3JI0yMOTpeOJieHMe IIpaBOM Ha 3allluTy, HE MO-
MyCTWUJI, TO HE MMEETCS HUKAKMX HOPM 3aKOHa, O0sI3bIBAIOIIMX aJBOKaTa MPOHAOIKUTh
y4acTHE B YrOJIOBHOM JgJI€.

B mpotuBHOM cilydyae, Aj1d agBokKaTa IO Ha3HAYEHUIO MOXET HACTYIMThb IUCLMILINA-
HapHasi OTBETCTBEHHOCTb IO Kajlo0e OOBMHSIEMOTo (MOACYIMMOTO).

M ecnu anBoKaTCKOMY COOOIIECTBY HE HayaTh MCHOJb30BaTh CBOM AVCLMILUIMHAPHBIE
pecypchbl M 3aKpbITh IJla3a Ha NPOUCXOASIIME COOBITUS, TO TOrAa HE CTOMUT YIUBIISIThb-
Ccsl TOMY, YTO IIOBCEMECTHO T0OPOCOBECTHOIO aJBOKaTa IO COIJIAlleHUIO 0e33aCTeHYMBO
BBITOJIKHET HaBS3aHHBIM BallleMy ITOA3aIIMTHOMY IIPOTUB €T0 BOJM KOJUIera Mo Ha3Ha-
YEeHMIO, PYKOBOJCTBYSICh ITOCTAHOBJIEHUEM, OOOCHOBAHHBIM HEOOXOAMMOCTBIO COOIIOAC-
HUSI IPECIOBYTHIX PAa3yMHBIX CPOKOB.

YIAJIATH HEJIb351, OCTABUTD
OO0 ynaeHu# aIBOKATOB M3 3aJ1a CYJI€OHOr0 3aceIaHus

Heep Tacnapsn, Cosemnux @IIA PD, suye-npesudenm ALl Cmaspononvckoeo kpas, npedcedament
Komuccuu no 3awume npae aosoxamoe AIl Cmagponoavckozo kpas
https://fparf.ru/polemic/opinions/udalyat-nelzya-ostavit-/

B mocnenHee BpeMs KOJUIETM Ha pa3HBIX IUIOIIAAKAaX MOYTH OJHOBPEMEHHO 3a0CTpPU-
JI1 OYeHb OOJIE3HEHHYIO IS COOOIeCcTBa MpoOJieMy yaaJleHUsI afBOKAaTOB M3 CyIeOHOTo
3acegaHus. [lpyuuHa 1151 CrpaBeUTMBOTO BO3MYILEHMSI TIOHSATHA, OOBUHUTEIbHBIN CY-
NeOHBbIE MaXOBMK PAacKpy4YMBAeTCsd C HOBOM CUJIOM M, HEB3Mpas Ha BECOMBIC IPAaBOBHIC
apryMeHThI, OyKBaJIbHO BBIIIBBIPUBACT aIBOKATOB-3aIIUTHUKOB, OOBSICHSISI CBOU BOJIIOH-
TapUCTCKUE NEUCTBUSI HEOOXOIMMOCTBIO OOECIeUeHUs] MHTEPECOB MPaBOCYAMS.

Ecnu coBepmuth 3KcKypc B uctopuio, To corinacHo YIIK PC®CP 1923 r. npu He-
WUCIIOJJTHEHUU PacCMoOpSDKeHUI TpeacenaTeIbCTBYIOIIETO JTIMIIOM, MpUHAMIeXalluM K CO-
CTaBy KOJUIETUM 3alllUTHUKOB, CyA COOOIIaJ 00 3TOM COOTBETCTBYIOIIMM YUYPEXKICHUSIM
3alIUThI (B TIPEe3UIMYM KOJUIETMM 3alllMTHUKOB) Ha TpeAMET BO30YXKIEHMST TUCIUTLIM-
HApHOTrO TIPOM3BONCTBA. YHaJleHWe 3allMTHUKA KaK Mepa IMCLMIUIMHAPHOTO BO3MIEiCT-
BUSI HE JIOIMYCKajach.

OueHb MO3HABaTeJIbHO, UTO B MeTonuuyeckoM mucbMe I[Ipokypatypel CCCP «Yuac-
THE MPOKYypopa B cyneOHOM cieacTBum» 1938 I. MPUBOIWICS «BO3MYMUMENbHbLI CAYYAL
COBEPUIeHHO HeOONYCmUMO020 No8edeHUs NPOKypopa Ha cyoe, Koeda cyobs AUWUA 3aUUMHUKA
npaea ywacmus Ha moii yacmu cy0ebHoeo 3acedanusi, KOmopas Npoucxoouna npu 3aKpblmbix
deepsax, a NpucCymcmeyouwuil Ha cyde npokKypop HUKAK He pedazuposan Ha epybeiiuiee Hapy-
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weHue npag noocyoumoz0 U e20 3aujUMmHUKA U CHOKOUHO Npo0oaXscan y4acmeosams 8 pac-
cmMompenuu oeaa»’.

B cr. 263 YIIK PC®CP 1960 r. ynaieHue moacyaMMoOro MpeaycMaTpuBaaoch, a BOT
yIajleHue 3allMTHUKA — HET.

B pasButre maHHO# TeMbl TIPEACTABISIOT HECOMHEHHBIM MHTepec myonukanuu Mak-
cuma HukoHoBa «3a 4TO Cynbu <«IUCKBaIM(ULMPYIOT» aJBOKATOB M KakK 3TOMY IIpO-
TUBOCTOSITh», FOpust HoBosonckoro «3ameyaHusi 3a Jw00ble Bo3paxxeHMs» U Bamguma
KioBranta «He urpatb cioBamu».

Crnenyer moHMMAaTh, YTO MOXHO CKOJBKO YTOJHO JOJITO M TPOMKO KpudaTb O HEIO0-
IMYCTUMOCTA U BPEIHOCTU TaKWX YHAJCHUI, MOXHO O0XaaoBaThb KaXIbIii TakKol (akt
JI0 caMOM mocjeaHeil MHCTaHLIMK, a HEraTUBHYIO TEHAECHLMIO MEePEeJOMUTh HE YAacTCs.

[IpyuunHa 3akio4aeTcs B TOM, YTO MaJUIMATUBHBbIE MEPbl B TAaHHOM CJlydae HeJIoCTa-
TOYHBI.

Jns ynajeHuii anBoOKaTOB M3 Cyla yXe MMeeTcsl MpaBoBasi 0a3a B BUIE psifa OIpe-
nenenuit KoncrurymmonHoro Cyna PO.

Xots cT. 258 YIIK P® mpsimo He mpeaycMaTpuBaeT BO3MOXKHOCTh yIOAJICHMST aIaBO-
Kata u3 3ana cyneOHbix 3acenaHusi, KC P® Bce ke momyckaeT yaajleHUe 3alllMTHUKA
13 3aja CyaeOHOro 3acelaHMsl, KOrJaa MOIYIIeHbl TaKue HapylleHUsl, KOTOPbIe TOJIKHBI
ObUIM [E30pPTaHMU30BaTh BECh XOJ CyIE€OHOro 3acelaHusi U ObLIM HAIlpaBJIEHbI HAa CPbIB
cyneoHoro mpoiiecca B 1eaoMm (omnpeneiaeHusi KC P® or 20 oktsa6psa.2005 r. Ne 371- Ol,
oT 15 Hoa6ps 2007 r. Ne 821-0-02, ot 24 cenra6ps 2012 r. Ne 1627-03).

B cBs3u ¢ atum Bo3paxkeHust Kojurer, uyto cT. 258 YIIK P® He mpemycmaTrpuBaeT
MpaBo Cylda YAaJIUTh 3alllUTHUKA U3 Cyla, YXe He IMPOXOMsT.

Ecin Mbl HauHeM ocIapuBaThb OTCYTCTBME OCHOBAaHUM JUISI yHOAJCHUWA, IMaMsITys
O TOM, YTO Yalle BCEro 3TO HE yCTpauBalollasi Cyl aKTMBHOCTb aaBOKaTa, TO U TYT HacC
KIOYT pa3odyapoBaHUsI, TTOCKOJBKY JOCTaTOUHOCTh OCHOBAHUI OIpeAesieT TOJbKO CYIbs,
a areJUISILMOHHAsl TpOBepKa 3aKOHHOCTH €ro MpolecCyaJbHOIO pelleHUs] OTKJaablBa-
€TCS Ha HECKOJbKO MECSLEB MpY 00XaJl0BaHWM TPUIOBOpA, a MOACYAUMBINA (OCYXIEH-
HBII1) BCe 3TO BpeMsl OyAeT cTpagaTh 0e3 BbIOpaHHOro 3allMTHUKA. Kak HaM TOCTOBEPHO
M3BECTHO, Ha alleJUISLIIMOHHbIE MHCTAHIIMM B 3TOM BOIIPOCE OCOOBIX HaleXI BO3jaraTb
HE CTOWMT.

OtpagHo, yto MakcuM HuKOHOB Hallynaa o4eHb BaXkKHYIO Iefajib, HaXaB Ha KOTO-
pPYIO COOOIIECTBO CMOXKET PEalbHO OCTAHOBUTH PA3TYJISIBIIMIACS MCTOYHUK MOBBIIIEHHOMN
aJIBOKATCKOM OIMAaCHOCTHU.

XoTenoch Obl pa3BUTh O3BYUYEHHbBIE UAEU U ODOPMUTH UX B JIEWCTBEHHbIE KOpropa-
TUBHBIE HOPMBI.

Ha moii B3rsia, HeoOXxoaumo TpuHSATHE Ha ypoBHe PDenepasibHON MajaThl aaBOKa-
ToB P® pasbsicHeHMe, peryaupyollee MOpsiaoK ASMCTBUIA aaBOKATCKUX MajaT B Ciydae
yoaJeHU aJBOKAaTOB M3 CYNEOHBIX 3acelaHUil.

AJNIropuUTM NEHMCTBUI MOXKET OBbITh TAKOIA.

B neHb cBoero ynajeHus anBokaT o0s13aH He3aMeIMTEIbHO MPOMH(OPMUPOBAThH Ma-
JJaTy M TIPEICTaBUTh BCE MMEIOIIMECS MaTepUalibl, BKIIOYAsi CBOE OOBSICHEHHWE OTHOCHU-
TEJIbHO OOCTOSITEJIbCTB YIAJICHUS.

[Tocne ynaneHus cynbsi OTJIOXUT CyneOHOe 3acefaHue U OyneT BbIHYXIEeH OOpaTUTh-
cd B aIBOKATCKYIO Majary ISl Ha3HAYE€HUs] HOBOTO 3alllMTHHUKA.

B cBg3u ¢ 3TMM y manatel MOSBUTCS BpeMs (HECKOJBKO CYTOK), MTOCTAaTOYHOE IS
TOro, 4YTOObI pa3oOopaThCcsi B 0OOCHOBAHHOCTHU YIAJTECHUSI.

MoxHO OyAeT onepaTuBHO U3YYUTb OOBSICHEHUS alIBOKaTa W, BO3MOXHO, WHBIX JIUII,
YYaCTBOBABILIMX B CyAeOHOM 3acelaHWu, MHEHHE CaMOro IMOACYIMMOIO, MOCTAHOBJIECHUE
CyIbM, ayauO3aMuch X0da CyaeOHOTO 3acelaHUusi U UHbIE JTOKYMEHTBHI.

' Yyacrtue npokypopa B cynedbHoM cieactsun: Metoauueckoe mucbMo rnpokypatypbsl CCCP «Yuacrtue npo-
KypaTtyphl B cynieOHOM cieacTBumn» // CoumanucTudeckast 3akoHHoOCcTh. M, 1938. Ne 8 (aBrycr). C. 46—55.
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Ecnm B pesynbrare NMpOBEpOYHBIX AEHCTBHI BBIICHUTCS, YTO aIBOKAT, YTO CJIydya-
€TCsl KpailHe pelnko, HampuMmep, HELIEH3YpHO OCKOPOWJ TpeacenaTelbCTBYIONIEro J1ubo
MHBIX YYaCTHUKOB IIpoliecca, COBEPIIMJI B OTHOIIEHMU HUX KaKuUe-JIMO0O HAaCUIbCTBEH-
HbIe JICHCTBUSI, He SIBJISICS B CyleOHOe 3acelaHue B TeUCHUE JUIMTEIbHOTO BpeMeHU 0e3
YBaXXUTEIbHBIX TMPUYMH U T. I, YeM Je30pTraHM30BaJl BeCh XOI CYIeOHOro 3acemaHus,
TO MajiaTa Ha3HAYUT HOBOTO 3allIMTHUKA, KOTOPBIM OydeT 00s13aH MPUHSITH MOpyYeHUE.

Ecnu ke okaxercs, 4To aaBoKaT ObUI yaajeH M3 3aja CylaeOHOro 3acemaHusl, 4To ya-
CTO MMEET MECTO, B CBSI3U CO CBOEH aKTUBHOI IpOlieCCYalbHOI IMO3UIIMEN, 32 CHSThHIE
CYIOM HEIOMYCTHMMbIC BOIPOCHI, BO3paXKeHMUs Ha ACHCTBUSI IpeACeNaTeSbCTBYIOLIETO,
3asIBJICHHbIE OTBOIBI M WHBIE BIIOJIHE IOITYCTUMBIC NEWCTBUS, TO IajiaTa ajgBoKaTa HeE
Ha3HayaeT M HampapjsieT Cydy MOTUBMPOBAHHBIN OTBET.

Hukakux HempeogoJuMbIX mpoOjieM sl TpaBoCyausl B TAKOM Cllydyae He co3daeTcs,
1 OHO OCYIIECTBJISIETCS B IOpsIKe, ycTaHOBIeHHOM cT. 258 u. 2 VIIK P®: «[lpu Henoo-
YUHeHUU 008UHUMENs UAU 3AUUMHUKA DACNOPSANCEHUIM NpedcedamenbCmayoweco cayulanue
Y20108H020 0eaa No ONpedeseHUr0 UAU NOCMAHOBAEHUID CYOa Modcem Obimb OMAOICEHO, eCal
He npeocmasnsemcs 803MOJNCHbIM 0e3 yujepba 045 Y20108H020 0ead 3aMeHUmsv OAHHOe AULO
opyeum. OO0HOBpemeHHO cyd coobwaem 00 SMOM GblUeCmOsueMy NpPOKypopy Uau 6 adeo-
KamcKyr naiamy coomeemcmeeHHo» .

OTpulLaTeIbHBIM OTBETOM AaIBOKATCKOW ITajlaThl KOHCTATHPYETCS KaK HEBO3MOX-
HOCTh 3aM€HbI aJBOKaTa B CBSI3U C YIIEPOOM [JIsl YTOJIOBHOIO 1ejia, TaK U OTCYTCTBUE
OCHOBaHUI 17151 BCTYIUIEHUS B JIeJ0 aJBOKaTa MO Ha3HAYEeHWUIO.

Tak, B Pemenun CoBera PITA P®D o nBoitHoit 3ammte oT 27 ceHtsops 2013 r. yka-
3aHO: «Pekomendosams opeanam adeoKamcKux naiam npeoycMompemsv 8 DeuleHUsX COoe-
moeé 06 ymeepicoeHuu nopsaoka OKa3aHus Hpuou4eckoll NOMowu a080Kamamu, y4acmaeyr-
WUMU 8 Kauecmee 3auUMHUKA 8 Y20408HOM CYOONPOU3800CMEe N0 HA3HAYEHUN), NOA0JNCeHUE
0 MoM, umo aos8oKam He 6npase NO HA3HAYEHUN Cy0a NPUHUMAMb NOPYYEHUe HA 3aUiUmYy
AUY NPOMUB UX GOAU, eCAU UHMepPeCbl IMUX AUY, 8 Y20108HOM CYOONPOU3800CmEe 3auUujarom
aoeoKamuvl Ha OCHOBAHUU 3AKAHUEHHbIX COAAUICHULL.

ITocne oTnoxeHus clylllaHWs YTOJOBHOTO 1eja M COOOIIeHUs] B TajaTy M HEeBO3-
MOXHOCTM 3aMEHUTh aJBoOKaTa JIPYIrMM JMUIIOM CYyI IIpOAOJIKAeT pacCMOTpeHue nesa
C TPEeXHUM 3alIUTHUKOM IO COIIAIICHMUIO.

Takum obGpa3oMm, TpennojaraeTcsi, YTo Cyl MPUMEHWJ B OTHOIIEHWM aaBOKaTa Ipo-
lleCCYaIbHYIO CaHKIMIO B (hopMe OTJIOXEHUsI CyneOHOro 3acefaHust U HampaBiIeHUsT CO-
oOIlleHMsT B aJBOKATCKYIO IajlaTy, KOTopasl OLIEHUT NEMCTBUS 3alllMTHMKA Ha TpeaMeT
COOTBETCTBUSI HOPMaM 3TUKH.

Kcratu, Bo3BpallleHMe ymajJeHHOTo 3alllMTHUMKA B CylIeOHOe 3acelaHue K CBOEMY
MOA3aLIMTHOMY COOTBeTCTBYeT M mno3ulimu KoHctutyuuonHoro Cyna P®, uznoxeHHoOM
B Onpenenennu ot 24 centsopst 2012 r. Ne 1627-O «O6 oTKase B NPUHATHU K PaccMo-
TpeHuIo Xkanoobl rpaxnaHnHa Penpibl EBrenus HukomaeBuya Ha HapyllleHHME €ro KOH-
CTUTYLIMOHHBIX TIpaB 4YacTbiO TpeTheil cTaTbu 258 VYTOJOBHO-IPOLIECCYATIbHOTO KOjaeKca
Poccuiickoit ®enepauun»: «Ilpu smom wacme mpemos cmamou 258 YIIK Poccuiickoii De-
depauyuu, co2A1acHo KOmopoi noocyoumMblii Moycem 0bimb yodaaeH u3 3aia cyoedbHoz2o 3acedaHnus
00 OKOHYAHUS NPeHuil CMOPOH, AUWb onpedeisiem KOHEHHbLI CPOK, K020a 803MOXNCHO 6blHece-
Hue peuwieHUs u yoaaenue noocyoumoeo. Jlannas cmamvsi, donyckas yoaneHue noocyoumoeo
u3 3aaa cy0ebHo2o 3ace0aHusi NpuU HApyuwleHUuUu UM NopsaoKa 8 cy0eOHOM 3ace0aHuu, Henoo4u-
HEeHUU pPACNOPSNCEHUAM Npeoce0amenbcmeyrueco Ui cyoebHoco npucmaea (uwacmov nepedas),
npednoaazaem makoe e2o yCMpaHeHue u3 Npouecca, npoooilcUmeabHOCHb KOmopo2o 00AXHCHA
Obimb adexeammuoil (copazmepHoll) COOeTHHOMY UM U Onpeodeasiemoll, 8 Mom uucie ¢ y4emom
Kpamuocmu (cucmemamu4HOCu) OONYWEHHbIX HAPYUleHUIl NopsadKa 6 Cy0eOHOM 3ace0aHuu.
lIpunumas pewenue 06 yoaseHuu noocyouMoeo UAU €20 3aWUMHUKA U3 3a1a cyo0ebHo20 3a-
cedanus, cy0d 00s3aH yKazamv akmuyeckue 00cmosmenbcmea OONYUeHHbIX HNOOCYOUMbIM
HapyuieHuil nopsoka 6 xode cy0ebH020 3ace0aHus, HenoOYUHEeHUs 3AUUMHUKA PACNOPINCeHU-
AM npedcedamenbCmeyroueco U npusecmu 00CmamouHvle apeyMeHmovl 8 000CHOBAHUE 8bl600A

72



0 Heobxooumocmu ux yoanenus (onpedenenus Koncmumyuyuonnoeo Cyoda Poccuiickoii Pedepa-
yuu om 22 anpens 2005 eoda Noe 204-0, om 20 okmsabpsa 2005 eoda Ne 371-0, om 16 Hos-
opsa 2006 eoda No 515-0, om 15 noaops 2007 eooa Ne §21-0-0, om 21 gpespans 2008 eooa
No 131-0-0, om 13 oxkmsabpa 2009 eoda Ne 1112-0-0, om 17 utons 2010 eoda Ne 795-0-0,
om 29 cenmsabps 2011 eoda Ne 1220-0-0, om 22 mapma 2012 eoda Ne 625-0-0 u op.)».

Kaxk BunHo, KC P® Huyero He roBOpUT OTHOCUTEIBLHO OE3BO3BPATHOIO YAAJICHMS
Kak IMOJCYAMMOro, Tak M aJBOKaTa Ha BCe MOCJeaylollee BpeMs, YTO B IMOCIEIHNE TOIbl
OXOTHO MPUMEHSIETCS CYIbSIMM.

[Ipennaraembiii BapyMaHT BoO3jlaraeT MMEHHO Ha MajaThl MPUHSTUE PEIIeHUM OTHO-
CUTEJIbHO BbIAeNeHUs (HEBBbIAEJACHMS) aJABOKATOB MO Ha3HAYEHMIO B3aMEH YIaJeHHOIO
aJiBoOKaTra Io CorlalleHuIo.

Takast KOHCTPYKIIUsI SIBJISIETCSI IOTMYHON M COAEpXKaTeJbHOM, TMOCKOJIbKY B COOTBET-
cTtBUU co cT. 29 4. 4 DenepanbHOro 3akoHa «O0 agBOKATCKOI NeSTEIbHOCTA U aJIBOKa-
Type B Poccuiickoit Denepaniun»: «Adsokamckas narama co30aemcs 6 yeasix KOHMpoas
3a ... cobarwoenuem adeoxkamamu Koodekca npogeccuonanvHoii smuku adeokama».

MMmeHHO manaTta NODKHA B TaKMX ClIydasiX pellaTh, HapyIIWI JU aaBOKAT 3aKOHHO-
3TUYECKHE HOPMBI M TSHYT JM 3TU HapyIIeHUs Ha yaaJeHMeE.

Takum o00pazoM, mpobjeMa ynajeHuil 3alllMTHUKA OymeT pelleHa B YrojJOBHO-
MpoliecCyalbHbIX paMKax.

Tem caMbIM agBOKATCKOE COOOIIECTBO MPEIOTBPATUT HApYLIEHUE BaXKHEMIIIEro KOH-
BEHLIMOHHOTO, KOHCTUTYLIMOHHOTO M MPOIIECCYaJbHOrO MpaBa Ha 3alluTYy.

Kak Tyr He BcmomHuth npeamOyny Ilocranosinenusi Ilnenyma BepxoBHoro Cyna
P® ot 30 mronsa 2015 r. Noe 29 «O mpakTuke NPUMEHEHUS CcydaMM 3aKOHOIATeIbCTBA,
0o0ecrneynBaroIIero MpaBo Ha 3alllUTy B YTOJOBHOM CYIOIPOU3BOICTBE», TI¢ TOBOPUTCS
0 TOM, UTO oDecIieueHue IMpaBa Ha 3allUTY SIBJISIETCS O00SI3aHHOCTBIO TOCYJapCTBa U He-
00XOIMMBIM YCIIOBUEM CIIPABEIJIMBOrO MPAaBOCYAMSI.

Ecnu nmpusHath, YTO HEOCHOBATEIbHOE yIaJieHUE aJBOKaTa M3 3ajia CylaeOHOro 3ace-
JNaHUsI €CTh OecHpelieIEHTHBI M KpailHe OOJIE3HEHHBIM aKT, MOCSTalIIMii Ha Tpolec-
CyaJIbHbBIM CO103 MOJACYAMMOrO M BbIOPAHHOIO MM 3alllMTHUKA, TO aJBOKATCKOE COOOIIe-
CTBO B JIMIIE CBOMX OPraHOB, HaxOJsCh B COCTOSIHUM KpailHeil HeOOXOAMMOCTHU, 00s13aHO
3alIMTUTh KakK MpodeccruoHalbHble TMpaBa CBOEro ajBoKaTa, TaK W IPaBO Ha 3allUTY
rpaxXaaHUHA.

[Tpu Hanuuuu Takoro paszbsicHeHuss PIIA P®D, anBokaTckue manaThl OyayT OOsi3aHbI
€ro BBITMTOJTHSITh.

PykoBonuTtenu majat MOTYT MCIOJb30BaTh JAHHBII MEXaHU3M CaMOCTOSITEJIbHO U Ce-
TOIHSI, TIPUHSB COOTBETCTBYIOIIME peleHuss COBETOB M MPOSIBISIST MPUHLMITMATIBHOCTD
MpU UX MCITOJTHEHUU.

OTnaxkeHHBIM M MOBCEMECTHO paboTaloIIUil MEXaHU3M BO3BpallleHUs] HEOCHOBATEIb-
HO yIaJIeHHbIX aJlBOKATOB M3 CYAEeOHBIX 3acelaHWil OTYYUT HEeIJOOPOCOBECTHBIX Cyleil OT
HETaTUBHOM TMPAaKTUKM CBENCHUSI CUETOB C aKTMBHBIMU 3aIlMTHUKAMMU.

OTAEJIbHBIM CYAbAM HAO IIEPUOANIECKN HAITOMUHATD
O CYHIECTBOBAHUU KOAEKCA CYJAENCKOU DTUKN
Hecko/1bKO c000pakeHuii B J0MOJHEHHE K AUCKYCCHH 00 yaleHUH aIBOKATOB M3 34712 CyAa

Cepeeit Hsarnoes, Ynen Komuccuu @IIA PD no smuke u cmandapmam, npezudenm ALl Bosoeodckoii
obnacmu
https://fparf.ru/polemic/opinions/otdelnym-sudyam-nado-periodicheski-napominat-o-
sushchestvovanii-kodeksa-sudeyskoy-etiki/

Maxkcum HuKOHOB B cBoeli cTaThe «3a 4TO CyabM “AUCKBaIM(ULMPYIOT” aJIBOKATOB
1 KaK 3TOMY IPOTUBOCTOSITh» MOMHSI OYEHb CEPbE3HYIO TEeMY ISl BCErO aaBOKATCKOTO
CcooO0I1IeCTBA.
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He cnyyaiiHo ormepaTMBHO OTKJIMKHYJIMCh IO 3TOM TeMe Hallld yBaxkaeMble KOJLJIeTH
IOpuit HoBononckuii, Banum Kmosrant, Anekceit Co3BapueB, EBrenuii benos u Hep
lNacmapsiH, mo3uLIMI0 KOTOPKIX, s, 0e3ycaoBHO, pasnensio. CunTtalo HeOOXOIMMBIM IPO-
JOJKUTh TUCKYCCHUIO M BbICKAa3aTh HECKOJBKO CBOMX COOOpaXkeHWI MO JaHHOM TeMme.

K coxaneHuio, agBokaTypa He pacriojlaraeT CTaTUCTUYECKUMMM JaHHBIMU O KOJIMYe-
CTBE POCCHUICKMX aIBOKATOB, yIAJE€HHBIX TpeaceaaTeIbCTBYIOIIMMU M3 3ajla CyaeOHOro
3aceJaHusl, U, COOTBETCTBEHHO, TPYIHO CYIUTh O MaciiTabaX TaKOro CKBEPHOTO sIBJie-
Hus. Ha tepputopun Bojoroackoii o61acTu MHEe HEM3BECTHO HU OJHOTO Ciiydyast yaaje-
HUS cydaMM aaBokara u3 mpolecca. [1o kpaiiHeit Mepe, B agpec AIBOKATCKOM MajaThl
Bosoroackoit o6i1actu Takoro cooOIeHUsT CyAabl He Hanpabisau. MMeTcs TOAbKO enu-
HUYHBIC CJIydau yAaJeHMs MOICYIMMBIX M3 3aja CyAeOHOro 3aceJaHus.

Tem He MeHee CerofaHsl yKopeHsieTcsl cyaeOHasl TpakThKa, CBSI3aHHasl ¢ OrpaHUYEHU-
eM cymamu Poccum mpaB amBOKaTOB, YYacCTBYIOIIMX B KaueCTBE 3alllUTHUKOB B YTOJIOB-
HOM CYIOIPOM3BOJCTBE, a COOTBETCTBEHHO, —IIpaBa Ha 3allUTy. «3€JeHbI CBET» 3TUM
HoBoBBeneHUSIM nanmu Konctutyumonusiii u BepxoBHblii Cynsr PO.

VYnanenue 3allMTHUKA M3 3ajla CyIeOHOTO 3acedaHus —3TO OEeCCIIOPHO BOMUIOLINI
(bakT B YyrojJOBHOM CYyIOIPOM3BOACTBE, KOTOPBIA 0 3TUX MOP ObLI JOCTATOYHO PEAKUM
apnenneM. Cyn, Kak mpaBwiIo, yOaJduB aJBoKaTa M3 3aja 3acelaHusi, cooOIan O IOITy-
IIEHHBIX TMOCJAECAHUM HapyLIeHUsIX (C TOUYKM 3peHMs Ccyda) B aJABOKATCKYyIO IayjaTy s
MIPUHSTUASI MEP BO3IEHCTBUS U TOCJE OMPEACJIeHHOIO MepepbiBa BO3OOHOBIISI MPOLECC
C OTUM XK€ aIBOKATOM.

B Hacrosiee Bpems, Kak mokasajia MpakTHUKa OTAEJbHBIX PEeTMOHOB, CyIbl BCE Yallle,
yoajiss agBoKaTa M3 3ajla 3aceJaHusl, oOpalialoTcsl B aJBOKATCKYIO MajaTy C IPOChOOI
O MPUHSITUUA MEP pearupoBaHUs B IUCHUIJIMHAPDHOM TIOpSAKE K yIaJIEHHOMY U3 IIPO-
lecca agBoOKaTy M Ha3HAYeHMU TIOJACYIMMOMY 3alluTHUKA B mopsake cT. 51 YIIK P®.

HecomHeHHO, opraHbl aaBOKATCKOM IajaThbl JOJDKHBI IPOBEPUTh OOOCHOBAHHOCTH
yoajJeHusl agBokKaTa M3 3aja CyaeOHOro 3aceJaHus UM IPUHSTH pelleHue Io oOpalle-
HUIO CyJa O Ha3HAUYEHUM 3alIUTHHUKA WIM B OTKa3¢ B OTOM CYAY, MOCKOJBbKY yIaJleHHBII
M3 3ajla 3acedaHus 3allUTHUK He JIMIIEH MpaBa Ha BBHIMTOJHEHME (PYHKUMM 3alllMTHUKA
B CJEOYIOIINUX CYyIeOHBIX 3acelaHUsIX.

HamnpammBaeTcss Bompoc, a BOpaBe JM aaBoKaTCKas TajaTa OlLIEHMBaTh IpaBOMEp-
HOCTb JEHCTBUII cyda IO yOaJeHWI0 aJaBoKaTa M3 3aja cyaeOHoro 3acemaHus? Mim sto
HCKJIIOUMTEIbHAsE KOMIIETeHIIMSI Cyla M ero pelieHue o0 ymajJeHWM ajJBoKara M3 3ajia
CyneOHOTO 3aceJaHus MOXKET OBITb OCITOPEHO TOJIBLKO aaBOKATOM ITyTeM ITofayu ares-
JISLIMOHHOM 3KaJloObl KaK YYaCTHUKOM YTOJIOBHOIO CYIOIPOM3BOACTBA UM TO — OJHOBpE-
MEHHO ¢ oOxajloBaHueM Mpuronopa?

He Oyayr 11 B JaHHOM cjiy4yae IEiCTBUS aJBOKATCKOM IMajaThl paclieHeHBl KaK BMe-
IIaTeJIbCTBO B OCYIIECTBJICHHWE CYIOM IIpaBOCYIMs, a B Cllyyae OTKa3a B Ha3HAauYCHUM
aZBOKaTa IpY HAJWYMU aJBOKATa IO COIJIAIIEHMIO — KaK MPOTUBOAECHCTBUE CyIy B OCY-
LIECTBJICHUU MPABOCYIUS?

YuuThIBast, 4TO 3TU BONPOCHI HAIIPSIMYIO CBSI3aHBI C MPOBEPKOU COOTBETCTBUS Meii-
ctBuii anaBokara Kopekcy mpodeccruoHalbHON 3TUKM aaBoKaTa B XO/€ OCYIIECTBICHUS
3alIUTHI 10 YTOJOBHOMY AEIYy M IPOUCXOASAT Ha OCHOBAaHMHU OOpallleHUs cyda C MPOCh-
00#1 O MPUHATUM MEpP pearupoBaHUs K aJBOKAaTy, yIaJeHHOMY CyJIOM M3 3aJjia CylaeOHOro
3aceJaHusl, JEeMCTBYIOIIEee 3aKOHOAATEIbCTBO TTO3BOJISIET aIBOKATCKOM IajlaTe OlleHMUBATh
NEUCTBUSI yOAJEHHOrO M3 3ajla 3acedaHus aIBoKaTa C TOUKM 3pEHUS COONIOACHUS UM
HOpPM TPO(MECCMOHAJIBHON 3TUKA U B 3aBUCUMOCTH OT YCTAHOBJIEHHBIX OOCTOSITEILCTB
MPUHUMATh pellicHue O Ha3HAYeHWU WJIM HEeHa3HAaueHUM aJBOKaTa.

Taxk, cornmacHo noar. 5 4. 3 ct. 31 deaepanbHoro 3akoHa «O0 agBOKATCKON IesATeNNb-
HOCTU M anBokatype B Poccuiickoii Denepann» COBET aIBOKATCKOM IajlaThl OpraHu3y-
eT OKazaHWE HOPUIMYECKOI IMOMOIIM agBOKaTaMU, YYaCTBYIOIIMMHM B KauyecTBe 3alllUT-
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HUKOB B YTOJJOBHOM CYAONPOM3BOJCTBE IO Ha3HAYEHUIO OPraHOB JO3HAHUs, OPraHOB
MpeABApPUTENIbHOTO CJIEACTBUSI WIM Cyda, B COOTBETCTBUM C MOPSAKOM, OMNpPEACICHHBIM
Coserom DenepanbHOil MajaThl agBOKATOB; ITOBOIMUT 3TOT IMOPSIOK IO CBEICHUS yKa-
3aHHBIX OPraHOB, aJIBOKATOB M KOHTPOJUPYET €ro MCHOJHEHUE aJBOKATaAMU.

B cootBercTtBUM co cr. 50 YIIK P® HaszHaueHue 3allIMTHUKA OCYILIECTBIISIETCS B I1O-
psnke, ornpeneaeHHoM CoBeroMm PDenmepanbHOI MajaThl aaABOKaTOB. TO eCTh amBOKaTCKast
rnajata He sIBJSIETCSI B JaHHOM CUTyallMM CO3eplLaTejeM M HCIIOJHUTENEM MOoXeTaHUM
cyla, a JOJDKHA MPUHUMMATh pellieHue B MOJHOM COOTBETCTBUU C 3aKOHOM.

MHe MoryT Bo3pa3uThb, YTO HEOOXOIMMO BCEM aliBOKaTaM M OpraHaM aaBOKAaTCKHUX IMa-
nat cyobekToB P® BoimoaHAaTh pemenne CoBera PITA P® o gBoitHoit 3amure ot 27 ceH-
0psg 2013 1., Toe roBoputcs: «PekoMeHmoBaTh opraHaM aaBOKATCKUX IajaT MpPeayCcMo-
TPETh B PEIICHUSIX COBETOB 00 YTBEPKACHMU MOpPsIIKA OKa3aHUsl IOPUANYECKON IMTOMOIIU
aJBOKaTaMHy, y4acTBYIOIIMMM B KauyecCTBE 3alllUTHUKA B YTOJOBHOM CYIOIIPOU3BOJCTBE IO
Ha3HAUeHUIO, MOJIOXKEHWEe O TOM, YTO aaBOKaT He BIIpaBe IO Ha3HAUCHWIO Cyda TMPUHU-
MaThb MOpPYyYEeHKE Ha 3allUTY JUI] IPOTUB UX BOJU, €CIM MHTEPEChl STUX JIULL B YTOJIOBHOM
CYIOIPOMU3BOACTBE 3allUIIAIOT aABOKAThl HA OCHOBAHMHU 3aKJIIOYEHHBIX COIIAlleHU».

JaHHOe pelleHMe OeNCTBUTENBLHO 3alpellaeT aJBoKaTaM BCTyIIaTb B JeJ0 MO Ha-
3HAUEGHUIO TIpU HaJUYMM aJBoKaTa IO COIJIAIIEHMIO MOJ CTPaxoM IMCLUUILIMHAPHOM
oTBeTCTBeHHOCTHU. Jla, 310 Tak, HO yka3zaHHoe pemreHne Cosera MPITA PdD BBomuT 3a-
OpeT IS BCTYIUICHUS aaBoKaTa B JeJI0 MO HAa3HAYEHMIO MPU YCIOBUM, YTO aABOKAT IO
corallleHUI0 HalexallluM o0pa3oM MCHOJHSIET CBOM IpodecCuOHabHbIe 00sS3aHHOC-
TU U B YCTAHOBJICHHBIE YTOJIOBHO-IIPOLIECCYaJlbHBIM 3aKOHOM CPOKM IpUHMMAaeT ydac-
THE B CJIEICTBEHHBIX NEMCTBUSX U B CyleOHBbIX 3acemaHusix. Kpome Toro, yrojoBHO-
npolieccyalbHOE 3aKOHOMATEAbCTBO IPSIMO MpeaycMaTpuBaeT Caydyau Ha3HaAuyeHMs 3a-
IIMTHUKA TIPU HEsIBKE aJBOKaTa MO COMIALIeHMIO Ha CJIeACTBEHHbIE ACKCTBUSI.

B cootBerctBUmM co cT. 50 YIIK P® B ciayyae HesIBKM MPUIIAIIEHHOTO 3alllUTHU-
Ka B TeYeHHUE 5 CYTOK CO IHs 3asiBJIeHUs] XoJaTaiiCTBa O MpUIJIAllleHUM 3alllMTHUKA
JIO3HaBaTeb, CJAEA0OBaTelb WM CyI BIIpaBe MNPEIJIOXUTb MOA03pEBAEMOMY, OOBMHSI-
€MOMY TIPUIJIACUTh APYroro 3allMTHUKA, a B CJiyya€ €ro OTKa3za IMPUHSTb MEpPHI IO
Ha3HAYeHUIO 3allUTHUKA B mopsiake, ornpeneieHHoM CoBerom PDenepasibHOI IanaThl
anBokaToB. Eciu yyacTBylolLIMiA B yrOJOBHOM Jejie 3alllMTHUK B TE€YEHUE 5 CYTOK He
MOXET MPUHSATh y4acTHE B MPOU3BOACTBE KOHKPETHOTO ITPOILIeCCyalbHOIO IEMCTBUS,
a IoJ03peBaeMblil, OOBUHSIEMbIMA HE MpUIJALIaeT APYroro 3allMTHUKA M HE XojaTaii-
CTBYET O €ro Ha3HauyeHWM, TO JO3HaBaTesb, CJiedOBaTe/lb BIIpaBe MPOM3BECTU JaHHOE
npoleccyaabHoe aeiicTBUe 0e3 ydyacTus 3alllMTHUKA, 3a UCKJIIYEHUEM CJiydaeB, Mpel-
YCMOTPEHHBIX MYyHKTaMu 2—7 4acTu mepBoit ctaTthu 51 Hacrtosiero Kopekca.

Eciu B TeyeHue 24 yacoB ¢ MOMEHTa 3aJepKaHWs IMOI03PEeBAeMOro WM 3aKIioye-
HUSI TTOA03PEBAEMOr0, OOBMHSIEMOTO MO CTPaXy sIBKa 3alllMTHUKA, MPUIJIAIIEHHOIO UM,
HEBO3MOXHAa, TO A03HaBaTe/lb WIM CjeAoBaTe/lb MPUHUMAET MEphl M0 Ha3HAYCHUIO 3a-
LIIUTHUKA B TIOpsIIKe, ompenesieHHOM coBeToM PenepaibHOl majaThl ajaBokaroB. [lpu
OTKa3e TMO0I03peBaeMOro, OOBMHSIEMOTO OT Ha3HAUYEHHOTO 3alllMTHUKA CJIEICTBEHHbIE
JNEeUCTBUSI C y4acTMEM IIOA03PEBAEMOr0, OOBMHSIEMOIO MOIYT ObITh MHPOU3BEACHBLI 0€3
y4yacTMsl 3alllMTHUKA, 32 UCKJIIOYEHUEM CiIydyaeB, MPeayCMOTPEHHbIX MyHKTaMu 2—7 4. 1
cT. 51 Hacrosiero Kopekca.

K coxanenuto, oTnelbHble HaIIM KOJUIETH, MOJYYMB TpeOOBaHUWE OT KOOPIMHATOpa
no opraHmsanuu 3amuThl B mopsake cr. 51 YIIK P® nHa ygyactme mo KOHKPETHOMY
YTOJIOBHOMY A€y, OTKA3bIBAIOTCS BCTYIAThb B [€JI0, Y3HAB, YTO Y OOBUMHSIEMOTO MMEETCS
aBOKaT MO COIJIalleHUIO, IIPU 3TOM CCHLIAITCS Ha 3alpeT, YCTAaHOBJIEHHBIN pellleHueM
Coseta ®PIIA PD o apoiiHoii 3ammTte. OgHako 3710 pemreHne Cosera PITA P® Heobxo-
JUMO TOJIKOBAaTb BO B3aMMOCBSI3M 1 C YU€TOM HOPM YTOJOBHO-IPOILIECCYaTbHOTO 3aKOHA,
cyneOHbIX akToB, NpUHATHIX KoHcTurynmmoHHeIM Cymom P®, BepxosBHbiM Cymom PO,
JOMYyCKAIOIIUM B OIpelde/IeHHBIX CJydyasx ydacTuhe aJBoKaTa B JeJie 110 Ha3HAuYeHMUIO,
B TOM uuclie U 0e3 corjlacusi Moa3alldTHOro IpU HAJIWYMM aJBOKaTa MO COIIALIEHMUIO.
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K Ttomy xe cnemyer ydecth, uTo maHHoe pemeHne Cosera PITA P® mpungaro Obu1o
B 2013 1., mocne yero BoiLIo [Toctanosinenue ITnenyma BepxoBHoro Cyna P® ot 30 utoHs
2015 1. Ne 29 «O mpakTvke NpUMEHEHUsI CydaMM 3aKOHOJATebCTBa, 00eCreuyrBalolIero
MpaBO Ha 3alllUTy B YTOJIOBHOM CYIOITPOM3BOICTBE», HECKOJbKO pelneHuit KoHcTuTyim-
oHHoro Cyna P® (mocnennee IlocranoBiaenue KC P® ot 17 utons 2019 r. Ne 28-IT mo
Jeay o TpoBepke KOHCTUTYHMOHHOCTH ¢T. 50 1 52 YIIK P® B cBg3m ¢ Xkanoboii rpaxmia-
HuHa FO. FO. Kapayneposa), BBoIsIIIME MMOHSATHE «3JIOYIIOTPEOJEHUE TTPAaBOM» OOBUHSIEMbIM
M ero 3alllMTHUKOM M TIPEIOCTABISIONINE CYIy BO3MOXHOCTh OTpaHWYMBATH IpaBa 3alllyi-
Thl, B TOM YMCJIe MyTeM Ha3HaYeHUs 3alllMTHUKA MPU HAJIWYMU aJBoOKaTa MO COIJIallleHUIO.

OnHO3HAYHO, 4YTO BBIIIEyKa3aHHbIE CyIeOHbIE aKThl Mbl HE MOXKEM WTHOPUPOBATH
U TIOTOMY JOJDKHBI THIATEIbHO MPOBEPSITh OOOCHOBAHHOCTH OIpaHUYEHMS TIpaB aJBOKa-
Ta, B TOM 4YuCJie B Cy4yae yaajJeHHusl CylIoM aJBoKaTa U3 CyIeOHOro 3acedaHusl U UCXOMs
U3 YCTAaHOBJIEHHBIX (DaKTOB M C YYETOM MMEIOIIMXCS T0Ka3aTeJbCTB MPUHSTh pelIeHUe
0 Ha3HAYCHMU WJIM HEHa3HAYeHMU aJlBOKaTa.

Ho ecnu B xonme npoBepku oOpallieHUs1 cyna OyleT yCTaHOBJEHO, YTO alBOKAT B XOJe
CyneOHOro CIAeACTBUS JCMCTBUTEIbHO COBEPIIMJ JACHCTBUS, TPyOO HApyIIAOIIe HOPMBI
npo¢eCcCUoHaIbHON 3TUKHU, HE MO3BOJISIONINE CYAy pacCMaTpuBaTh JIeJI0 C €ro ydyacTu-
€M, TO CUMTAI0, YTO aBOKAT MOJKEH ObITh Ha3HAueH B KayecTBe 3alllUTHMKA IO JAeJy.

[Tonararo, yto CoBety ®PITA PD cieayeT mogKoppeKTUpoBaTh CBOE pellieHUe O IBOM-
Hoii 3amuTe ¢ yyeroM mnosuuuu KoHctutyuuonHoro Cyna PO.

B TO Xe Bpewms, eciim agBoKaTcKasl IajiaTa yCTaHOBUT, YTO aJBOKAaT ObLI HEIpaBo-
MEPHO yHajieH M3 3aja CyIeOHOro 3acelaHMsl 3a aKTMBHYIO 3alllMTy CBOEIrO IMOA3aIUT-
HOro, TO B Ha3HAYE€HUM 3allMTHUKA Cydy JOJDKHO ObITh MOTMBMPOBAHHO OTKAa3aHO.

KpoMe Toro, amBokaT M amBoKaTcCKas IajaTa, JEWCTBYMOIIAs B 3alllUTy Ipodeccuo-
HaJbHBIX TIPaB ITOCAEAHETO, BIIPaBe 0OPaTUTHCS B KBATU(MUKALIMOHHYIO KOJUIETUIO Cylei
cyobekta P® ¢ npockboit 0 NMpUMEHEHUM B OTHOIIEHUHW CYAbU Mep IMCLUILUIMHAPHO-
ro BO3IEUCTBUS 3a TpyOble HapylIeHMsI TpolieccyalbHOro 3akoHa, Kopekca cyneinckoit
STUKU TIPU OTHpPaBJIEHUM TPABOCYAUSI.

Cuwutaro, 4TOo OOpalleHWe B KBAUTM(MUKALMOHHYIO KOJUIETHIO CYIEeH <«OCTYOWUT» 3ap-
BaBILIErocs Cyablo U OyAeT A10CTaTOYHO 3((HEKTUBHBIM CPEICTBOM 3alllMThl Mpodeccuo-
HaJIbHBIX MpaB aJBOKATOB.

He Hamo 3abwiBaTh, uTto B cmiay moamn. 10 4. 3 crt. 31 ®PeaepanbHoro 3akoHa «O0
aZBOKaTCKOU AesATeIbHOCTU U anBokaType B Poccuiickoit Denepanu» Ha COBET aiBO-
KaTcKoi mayiaTbl cyobekTa PD Bo3oxkeHa 00s3aHHOCTD MO 3alllUTe COLIMAJIbHBIX U MPO-
(peccuoHaIbHBIX MpaB aABOKATOB.

Kak mokazana mpakTuka, KBaIM(pUKALIMOHHAS KOJUIETUS Cylei, KaKk MpaBuio, OT-
Ka3blBaeT B paCCMOTPEHUM TOJOOHBIX OOpaIlleHUI MO CYIIECTBY, MOTUBUPYS 3TO TEM,
YTO BMEIIATeJbCTBO B OCYIIECTBJICHUE CYIOM IIPABOCYIUsI KeM-JTUOO HEIOMyCTUMO
(ct. 10 DenmepanbHoro 3akoHa «O crartyce cyaeir B Poccuiickoit denepanum»). Tak,
B cooTBeTcTBUU co cT. 10 @PenepanbHoro 3akoHa «O craryce cymeii B Poccuiickoit
@enepaliiv» BCSIKOE BMEIIATEIbCTBO B ESITEJbHOCTb CYyIbM IO OCYIIECTBIECHUIO Mpa-
BOCyIMs TIpeciienyercd 1Mo 3akoHy. He momyckaercss BHempoleccyaabHOe oOpalleHue
K Cydbe MO JAeNy, HaXOASIIEMYCS B €ro IpOU3BOICTBE, JIMOO K IpelacenaTesio cyna,
€ro 3aMeCTUTENI0, TpeaceaaTeslo CcyneOHOro cocraBa WM IIpeaceaaTesiio cyaeOHOM
KOJUIETMM TI0 AeJaM, HaxXOOSIIMMCS B MPOU3BOIACTBE cyaa (. 1).

[Ton BHempoleccyabHbIM OOpallleHWeM TMTOHUMAETCS MOCTYIUBIIEE CYAbe MO AENdy,
HaxXOJsIIEeMyCsl B €r0 MPOU3BOACTBE, JIMOO MpEeACeaaTello Cyaa, ero 3aMeCTUTEIIIO0, TIpel-
cefaTes o cyneOHOro cocrtaBa WM MpeAcenaTeNio cyaeOHOM KOoJUTerMu Io JejiaM, Haxo-
JSIIAMCSI B TIPOM3BOJICTBE Cyla, oOpallleHrue B MUCbMEHHOM WJIM YCTHOM (hopMme, He SIB-
JIIONIMXCS YYaCTHUKAMM CyIeOHOro pa3oMpaTesibCTBa TOCyJ1apCTBEHHOIO OpraHa, opra-
Ha MECTHOTO CaMOYIIpaBJI€HUsI, MHOTO OpraHa, opraHu3aluu, JTOJKHOCTHOTIO JIMla WU
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rpaXJgaHWHA B Clydasx, He IpeIyCMOTPEHHBIX 3aKOHomaTelbcTBOM Poccuiickoit Pene-
pauuu, 160 obpallleHrue B He IMPeayCMOTPEHHON MpoLeCcCyalbHbIM 3aKOHOIATEILCTBOM
¢dopMe y4acTHUKOB CyaeOHOro pa30oMpaTesibCTBa.

BollieykazaHHasi HopMa 3aKOHa OpraHamMy CYIEMCKOro cooOllecTBa, KakK IpaBUJIO,
TPaKTyeTCsl TOCTAaTOYHO IIMPOKO U cyOobekTuBHO. Ho Hamo mpusHath, uto cT. 10 Dene-
panbHoro 3akoHa «O craryce cyneir B Poccuiickoit Denepanium» He CONEPXKUT 3arpera
Ha mojavyy KeM-JIM0O KajloObl B KBAIU(PUKALMOHHYIO KOJIJIETHUIO Cydei Ha KOHKPETHOTO
CyIbl0O B CBSI3U C HapyueHueM TrocienHuM Konekca cyaeiicKoil 3TUKM HpU OTIIpaBiie-
HUM TpaBocyausi. M oOpallleHuMe aaBoKaTa, agBOKATCKOW IajlaThl, ¢ MOei TOYKMU 3pe-
HUSI, MOMIEKUT PAaCCMOTPEHUIO IO CYILIECTBY BbIIIEYKA3aHHBIM OPraHOM.

CnenoBaTenbHO, aaBokarcKas manata cyobekta P®, pykoBomctBysich cT. 10 Dene-
panbpHOTro 3akoHa «O cratyce cyneii B Poccuiickoii @enepauun» BOpaBe B ciydyae Ipy-
O0oro HapyueHus: cyabeii Komekca cyneiicKkoil 3TUKU, TOBJIEKILIETro CYlLIeCTBEHHOE Hapy-
IIIeHWe TIpaBa Ha 3alIUTy, OOpPaTUTHCS B KBAJTM(PUKALIMOHHYIO KOJUIETHIO CYIEH.

A He MpuU3bIBaI0 KOJUIET «3aBaJIMBaTh» KBaJIU(PUKALIMOHHYIO KOJUIETUIO CyIel >Kallo-
0aMu Ha cyaeil, HO B MCKJIIOUMTEJbHBIX CIydyasx B LIEJISIX 3allMThl MpaB J0OPOCOBECT-
HBIX aJBOKAaTOB, AyMal0, HEOOXOAWMO HCIIOJIb30BaTh U 3TOT MHCTPYMEHT.

IIpu sTOM anmBokar, YbM MHpaBa ObLUIM HapylleHbI, JOJDKEH IpelcTaBUTh B aJaBOKAT-
CKyl0 TajaTy, Hapsiay C 3asiBI€HHEeM C MpochOOoii O 3alure ero npogecCUOHaTbHBIX
MpaB, JOKa3aTelIbCTBa COBEpPIIEHUs CyIbeill NeicTBUIA, Hapyllarolmux HopMmbl Konpekca
CylIelCcKOll 3TUKU, TOBJEKIIMX CYIIECTBEHHBbIE HapylLIeHMsI MpaBa Ha 3allUTy B XO#e
pacCMOTpPEHMsSI KOHKPETHOIO Aeja: ayauo3alluch Xoaa Mpoliecca, NMUCbMEHHBIE 3asiBlie-
HUS U XOoJIaTaliCTBa aJBOKaTa, BBIIIMCKU U3 MPOTOKOJA CyIeOHOro 3acegaHust u T. I.

ITo Moemy ri1y0OKOMY YyOEXKIEHUIO, OTACABHBLIM CYIbsIM IePUOAUYECKA HEOOXOAUMO Ha-
MOMMHATh O cyiiecTBoBaHuM Komekca cyneiickoil 9TMKM U HEYKJIOHHOM €ro COOJIIOJICHUM.
DTO TOJIBKO MOBBICUT aBTOPUTET Cyla U YPOBEHb JOBEPHS IpakaaH K CyIeOHON CHUCTEeMe.

CYAEBHDIE AKTbI

KOHCTUTYILIMOHHBIN CYJ POCCUNICKON ®EJEPAIINN
OIIPEJAEJIEHUE
oT 29 suBaps 2019 r. N73-0O

Ob OTKA3E B ITPUHATUN K PACCMOTPEHMUIO KAJTOBbI TPAXKIAHWHA
CEPEJIKMHA AHTOHA BEHUAMWHOBHWNYA HA HAPYIIEHUE EI'O
KOHCTUTYHUOHHBIX ITPAB PAIOM ITOJIOXKEHUU YT'OJIOBHO-
MMPOLECCYAJIbHOI'O KOJAEKCA POCCUUCKOU ®EJTEPALINN
U ®EJEPAJIbHOTO 3AKOHA «OB OITEPATUBHO-PO3BICKHO
JEATEJIBHOCTN»

Koncturyumonnsiit  Cynm  Poccuiickoit  ®epepaumu B coctaBe [Ipencemate-
g B. JI. 3opbkunHa, cyageir K. B. ApanoBckoro, A. WM. boiinosa, I'. A. TI'amxuesa,
IO. M. Jlanmnona, JI. M. XKapxkosoii, C. M. Kazanuena, C. II. Knasea, A. H. Koko-
toBa, JI. O. KpacaBuukoBoii, H. B. Meabnukona, 0. JI. Pynkuna, O. C. XoxpsIKoBOii,
B. I'. dpocnasuena,

paccMoTpeB Mo TpedboBaHMIO rpaxkaaHuHa A. B. CepenknHa BOIpoc O BO3MOXKHOCTU
MPUHSTUSL €ro XajloObl K paccMoTpeHuIo B 3acegaHuu KoHctutyumonHoro Cyma Poc-
cuiickoit Menepanuu,

YCTaHOBUJI:

1. I'paxnanun A. B. CepenkuH, OCyXIEHHBII 32 COBEpLICHWE MPECTYIUIEHUs, Mpo-
CUT MPU3HATHb HE COOTBETCTBYIOIIMMU cTaTbsaM 2, 15, 17 (dactb 3), 18, 19 (uwactp 1),
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21 (wactb 1), 23, 29 (wactb 4), 45, 46, 48 (yactb 1), 49, 50 (wactb 2), 51 (4actp 1),
121 n 123 (wacte 3) KoHctutynum Poccuiickoit Denepalivy ClenyrolIne ITOJOXEHUS
YronoBHo-TIpoLieccyanbHOro koaekca Poccuiickoit Penepannu:

yacTh IepBYIO cTaTbd 73 «OOCTOSITENLCTBA, MOMIEXKAIlMe I0Ka3bIBAHUIO», 4YacCTh
nepByto cratbu 171 «[lopsimoxk mnpuBiedyeHUsS B KadyeCTBE OOBMHSIEMOrO», 4acTb Iep-
Byto ctaTthu 220 «O0BMHUTENBbHOE 3akjtodyeHue» M NyHKT 1 ctarbu 307 «OmnucaTtenbHO-
MOTMBHMPOBOYHASI YacCTh OOBMHUTEJBHOIO IIPUTOBOpa», KaK IMO3BOJISIONINE, 10 €ro MHe-
HUIO, OCYLIECTBJISITh YIOJIOBHOE MpecjielOBaHUE U BHIHOCUTH OOBUHUTEJIbHbBIN MPUTOBOP
0e3 yCTaHOBJIECHUsSI KOHKPETHOTO BPEMEHU COBEPILICHUSI MHKPUMUHUPYEMOTO TIPeCTyILIe-
HUsI, YTO CTaBUT B HEpPaBHOE IOJIOKEHNE CTOPOHBI OOBUHEHUSI U 3aIUTHI, MPEISITCTBYET
3alllMTe MpaB M 3aKOHHBIX MHTEPECOB OOBMHSIEMOrO B YIOJIOBHOM CYIOIPOM3BOICTBE,
BKJIIOYAsl JOKa3blBaHUE aJIMOU;

cratby 241 «I'macHocTh», 259 «IIpoTtokon cynedbHoro 3acenanus» u 260 «3ameyaHus
Ha TIPOTOKOJI CylIeOHOTO 3acemaHusl», HOITyCKalolre, KaK yKa3bIBaeT 3asiBUTE/b, 3arpeT
Ha OCYIIECTBJICHHWE ayaMO3allMCH 3aKPbITOro CyaeOHOro 3acedaHusi, Ha O3HAKOMJICHUE
C TIPOTOKOJIOM CYOeOHOIo 3acelaHusi, B TOM YHCJIE MO 4YacTsSIM, U He rapaHTUPYIOLIUE
CTOpPOHAM OOBEKTUBHOCTb M HEIPEIB3SITOCTh (pMKCALMU XOda CyAeOHOIo 3acelaHus;

NMyHKT 1 yactu mnepBoii ctaTbu 6 «Ha3HauyeHMe YroJIOBHOTO CYIOINPOU3BOACTBA»,
yacTh nepmyto ctatbu 11 «OxpaHa mpaB M cBOOOJ 4YejOBeKa M TpaXkgaHWHA B YroJIOB-
HOM CYyIONpPOM3BOACTBE» U CTaTbio 241, Kak cTaBsllIMe, Ha B3IJIsA 3asiBUTENISI, B HepaB-
HOE TOJIOK€HWE YYAaCTHUKOB YrOJOBHOIO CYIOIPOM3BOICTBA, IOMYyCKash BO3MOXHOCTb
OTKa3a CTOPOHE 3alllUThl B KONMMPOBAHUM (POTO- M BUAEOMATEepHUaOB YroJOBHOTO jeia
MOJ, TIPEUIOTOM 3alllUThl MpPaB U 3aKOHHBIX MHTEPECOB MaJoJIeTHEro, MPU3HAHHOTO II0-
TepHeBIIMM MO YTOJOBHOMY JIENIY;

cratbu 45 «[IpeacraBuTenn morepneBLIEro, rpakJaHCKOro MCTIA M YaCTHOIO OOBHU-
HUTEesA», 56 «CBugereab» n 72 «O0OCTOSATENIbCTBA, UCKITIOUYAIOIINE yJ4acTUE B IPOU3BOI-
CTBE IO YroJIOBHOMY ey 3alllMTHUKA, TMPEeACTaBUTENsI MOTEPIIeBIIEro, rpaXkIaHCKOro
HUCTLA WIM TPaXIAHCKOrO OTBETYMKAa», KaK He MpeaycMaTpuBalollde OCHOBAaHUM IS
OTBOJa 3aKOHHOIO MpPEACTaBUTENSI IOTEPIIEBILIEro M AOIYyCKalolMe BO3MOXHOCTb €ro
JoMpoca B Ka4eCcTBE CBUIETEJNISI CTOPOHBI OOBUMHEHMUS;

crarblo 75 «HemormycTtuMmble n10Ka3aTeabCTBa», KaK JOIYCKAOIIYIO, 0 YTBEPXKICHUIO
3asBUTEJISI, BO3MOXKXHOCTD TPU3HAHUSI HEAOMYCTUMBIMU J0Ka3aTeIbCTBAMM TIpEICTaBIICH-
HBIX CTOPOHOM 3alllMThl MOKAa3aHUN M 3aKJIIOYEHUI CIEUMaTXCTOB BBUAY UX MOJTYYEHUS
HenpoleccyalbHbIM MyTeM;

cratblo 142 «fIBKa ¢ MOBUHHOI», KaK ITO3BOJISIIOLIYIO, TTI0 MHEHUIO 3asBUTENIsI, UC-
MOJIb30BaTh SIBKY C TOBMHHOW, JaHHYIO B OTCYTCTBME 3alllMTHMKA, B KavyecTBE JOKa3a-
TeJIbCTBA BUHOBHOCTM IpPU AajibHEHIIIEM OTKa3e OOBMHSIEMOrO OT WM3JIOKEHHBIX B HEW
CBEICHUN,

cratbu 49 «3amMTHUK», 51 «O0s13aTeibHOE yyacTue 3alluTHUKa», 53 «[loaHoMouns
3allUTHUKA», YaCTh BTOpPYIO CTaTbh 258 «Mepbl BO3ICUCTBUSI 3a HapylIeHUE TOpsaKa
B CcyleOHOM 3acenaHun» U ctaTbio 292 «CopepXaHue W MOPSAOK MPEHUId CTOPOH», KakK
Jalllye MpaBo Cydy OTCTPAHUTH OT Y4acTUsl B JieJie BbIOpAHHBIX IOACYAMMBIM 3alllUT-
HUKOB, MOTUBUPOBAB CBOE pellleHHe HEBBIMOJIHEHUEM MMM CBOMX OOSI3aHHOCTE U Ha-
pylIeHUeM MOopsiIKa YrOJIOBHOIO CyIOIIPOU3BOJCTBA.

Kpowme toro, A. B. CepenkuH ocliaprBaeT KOHCTUTYLIMOHHOCTD CTaThkl 6 «OmniepaTUBHO-
po3bIcCKHBIE Meponpusatus» MenepanbHoro 3akoHa ot 12 aBrycra 1995 roma Ne 144-D3
«O0 orepaTuBHO-PO3BICKHON JESITEILHOCTH» BO B3aMMOCBSI3M €O cTaThsiMu 7 «OcHO-
BaHUS Ui TPOBEIEHUSI OIepPaTUBHO-PO3LICKHBIX MEpPONpPUSITUI», 8 «YCI0oBUS IpOBe-
JNEHUS OINepPaTUBHO-PO3BICKHBIX MeponpudaTuii> n 9 «OCHOBaHUS U TIOPSAOK CyaeOHO-
ro pacCMOTPEHUsI MaTepuajoB 00 OrpaHUYEHUM KOHCTUTYLMOHHBIX TpaB TpakaaH TpU
MPOBEICHUN OINEePaTUBHO-PO3BICKHBIX MEpOIpusATHii» Toro ke MdemepanbHOro 3akoHa,
KakK JOOIMyCKAIOIIUX, Ha B3IVISII 3asiBUTEJISI, BO3MOXHOCTb IIOJIydeHUsl 0e3 CyaeOHOro pe-
HIeHuss MH@oOpMaLMKU U3 JIIOObIX MHTEPHET-PeCypCcoOB, pa3MEIlIeHHON TaM HEU3BECTHbI-
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MM TOJIb30BaTEISIMU, MyTeM MPOBEACHUS ONEePaTUBHO-PO3BICKHOTO MEPOMNPUITUSI «COOP
00pa3loB JUIsI CPAaBHUTEJBHOTO MCCIEOOBAHUS», a €ro pe3yJibTaThl MCIOJIb30BaTh B JIO-
Ka3bIBaHUU I10 YTOJOBHOMY JEIy.

2. Konctutyumonnsiit Cyn Poccuiickoit denepaliiv, M3ydnB MpeACTaBICHHBIE MaTe-
pyaibl, He HAXOAUT OCHOBAHWM IJI MPUHSITUS JAaHHOM XKaJlloObl K pacCMOTPEHUIO.

2.1. Ilyukr 1 yactu mepBoii cTtaTbM 73 M KOPPECHOHAUPYIOLIME €MY ITOJOKECHUS
nmyHkTa 4 yactu BTOopoi ctatbu 171, myHkTa 3 yactu mepBoii ctaTbu 220 u myHKTa 1
cratbu 307 VIIK Poccuiickoit Denepauyy npsiMmo IpeaycMaTpUBAIOT, YTO IIPU ITPOU3-
BOJICTBE IO YTOJIOBHOMY JI€JIy CPelu IPOYUX OOCTOSITESIbCTB IOIEXKUT J0Ka3bIBAHUIO
COOBITHE TIPECTYIJICHUSI — BPEMSI, MECTO, CIIOCO0 M ApPYyrve OOCTOSITENIbCTBA €ro COBEp-
IIeHusI, T. €. OObeKTUBHbBIE TMPU3HAKU TPECTYIJIEHUsI, CTeNeHb KOHKPEeTU3alluh KOTO-
pPhIX MpU JOKa3blBAHMM BaxkHa IS KBalu(UKalMU JesIHUS B KayecTBe YrOJOBHO Ha-
Ka3yeMmoro, JJis OIpelaejeHUsl OCHOBaHUSI U MepPbl YIOJIOBHOM OTBETCTBEHHOCTM, KOTIa
3TU 2JIEMEHTHI BKJIIOUEHBI B KOHCTPYKIIMIO KOHKPETHOTO COCTaBa IPEeCTYIJICHUs, Tpe-
ycMmoTpeHHoro OcobeHHoit yacthio YK Poccmiickoit @enepauyn, MM XapaKTEpU3YIOT
00CTOSITeNIbCTBA, BIMSIONIME Ha OMpeldejeHMe HaKa3aHMs, a Takxke ISl YCTaHOBJICHUS
3aKOHa, TOJIeXallero MpUMEHEeHUIO ¢ YYeTOM ero IeMCTBUS BO BpeMEHHU, ISl Ompele-
JIEHUSI TIO/ICJIEICTBEHHOCTH, TTOACYAHOCTU M pa3pellieHUs] MHBIX IPUANYECKN 3HAYMMBbIX
BoripocoB (ompeneneHusi Koncruryunonnoro Cyma Poccuiickoit @enepaum ot 18 ok-
Tsa0pst 2012 roga Ne 1920-O, ot 24 suBapst 2013 roga Ne 43-O, ot 17 urons 2014 rona
Ne 1612-O u ot 26 anpens 2016 roma Ne 761-0).

[IpuBeneHHbIE 3aKOHOIOJIOKEHHUSI JAEHCTBYIOT BO B3aMMOCBSI3U C MHBIMU HOpPMaMmu
YronosHo-TIponieccyanpbHOro Komekca Poccuiickoit Denepamyu, B TOM 4uclie TapaHTH-
pYIOIIMMU OOBMHSIEMOMY MPaBO Ha 3allUTY, BKJIOYAs MPaBO 3asiBUTh O HAJUYUU aIuOu
(myHKT 1 cratbu 5, ctathd 16, yacTh TpeThbsd M 4YeTBepTas craTbu 47), yCTaHABJIUBaO-
UMY TPABUJIO O TOJKOBAaHMU HEYCTPAHUMBIX COMHEHUII B BUHOBHOCTU OOBUHSIEMOTIO
B €ro moJib3y (4acThb TpeThsl CTaTbu 14), MpeArnuchIBaIOIIMMU Cyly OLIEHWBATh JOKa3a-
TEJIbCTBA MO CBOEMY BHYTPEHHEMY YOEXKIEHWIO, OCHOBAHHOMY Ha COBOKYIMHOCTU HMeE-
IOIIMXCSI B YTOJIOBHOM JieJie 10Ka3aTeIbCTB, PYKOBOJACTBYSCH MPU 3TOM 3aKOHOM M CO-
BEeCThIO (YacTh mepBasi ctaTbu 17), U OOSI3BIBAIOIIMMM CYI IPUBECTU B OMHUCATEIbHO-
MOTMBMPOBOYHOU 4YacTM OOBUHUTEIBHOIO IIPUIOBOpa J0Ka3aTeJIbCTBA, Ha KOTOPBIX
OCHOBaHBI BBIBOJBI Cylda B OTHOIIEHWHU IMOACYIMMOTO, U MOTHMBBI, IO KOTOPBIM CYI OT-
Bepr apyrue aokasatenbcTBa (IMyHKT 2 ctaTtbu 307). Ha HeoOGXoauMMOCTb COOIIOAEHUS
9TUX TpeOOBaHUI OPUEHTUPYET IMPAaBOMPUMEHUTEIbHYIO0 MpakTUKy u [lnenHym Bepxos-
Horo Cyma Poccuiickoit @eneparu (myHKThl 1 1 18 mocraHoBiieHUs OT 29 HOsSIOps
2016 roga Ne 55 «O cymeOHOM IPUTOBOPE»).

2.2. Cratbsa 241 YIIK Poccuiickoit Menepaniny He perjiaMeHTHpPYeT IpaBO Ha Bele-
HUe ayauo3amnyrcHu B 3aKPHITOM CYlIeOHOM 3acelaHuu. BmecTe ¢ TeM OTCyTCTBUE BO3MOX-
HOCTM BECTU ayIMO3aIlMCh 3aKPBITOrO CyAeOHOro 3acefaHMsl He MOXET paccMaTpUBaThbCs
KaK HapylleHHWe IpaB IMOACYAMMOIo, MOCKOJbKY YrOJOBHO-TIPOLIECCYalIbHbI 3aKOH CO-
JNEPKUT TapaHTUU TOCTOBEPHOCTU OTPaK€HUSI XOJa U COAEpKaHUs 3aKPHITOrO CyaeOHO-
ro paszouparenbcTBa. Tak, B MPOTOKOJIE CyNeOHOro 3acelaHus, B TOM YHCJe 3aKPbITOrO,
00s13aTeJIbHO YKa3bIBaIOTCsA IOAPOOHOE cojiepKaHue IMOKa3aHUil JOIMPOIIEHHBIX CYIOM
JIUL, BOMIPOCHI, UM 3aJaHHbIC, UX OTBETbI, OOCTOSATEIbCTBA, KOTOPbIE YYACTHUKU Cyae0-
HOTO pa30uparesibcTBa MPOCSAT 3aHECTU B MPOTOKOJI, M 3asiBJICHUSI, BO3paxkKeHUsI U XOJa-
TaliCTBa JIMII, YYACTBYIOIIMX B yroJoBHoM xaejie (ImyHKTHI 6, 10, 11 m 13 yactu TpeTheit
ctatbu 259 nanHoro Kopnekca). CornacHo xe cratbe 260 YIIK Poccuiickoii Penepariin
B TeUEHHUE TPeX CYTOK CO JIHSI O3HAKOMJIEHUSI C IIPOTOKOJIOM CyAeOHOIO 3aceJaHusi CTO-
POHBI MOTYT MMOJaTh Ha HEro 3aMeuyaHwus, Tojuiexalline He3aMeIUTETbHOMY pPacCMO-
TPEHUIO TIpeACeaaTebCTBYIONIMM; 0 pe3yabTaTaM PacCCMOTPEHMST 3aMeYaHUii TIpeacena-
TEJIbCTBYIOIIMM B CyAeOHOM 3acelaHWM TOJKHO ObITb BHIHECEHO MOTMBHUPOBAHHOE MO-
CTaHOBJIEHME 00 YIOCTOBEPEHUM HX IMPaBWIBHOCTU JUOO 00 MX OTKJIOHEHUU, KOTOpPOE
BMECTE C 3aME€YaHHUSIMU IPUOOIIAETCd K IMPOTOKOMY cyaeOHoro 3acenanus. [lpuBeneH-
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Hble 3aKOHOIOJIOXKEHMSI He TIpeAIiojiaraloT IPOM3BOJILHOE OTKJIOHEHHE TIpeaceaaTesb-
CTBYIOIIIMM TIOJAHHBIX Ha TIPOTOKOJ CyOeOHOTO 3aceJaHusl 3aMe4YaHWil WU JIMIIeHUe
YYaCTHMKOB IIpOliecCca BO3MOXKXHOCTH 00XaJIoOBaTh CaMO ITOCTaHOBJICHHE OO0 OTKJIOHEHUU
3aMEUaHUil M CChUIaThCS MPU O0XAaJOBaHUM IIPUTOBOpa Ha HEOOOCHOBAHHOCTb TAaKOTO
OTKJIOHEHUSI, 2 B HOPMATUBHOW CBSI3U C JAPYTMMU MOJIOKECHUSIMU 3aKOHA OHU HE MO-
TYT pacCMaTpUBaTbCI M KaK HMCKIIIOYalolvMe o00s3aHHOCTh Cyla Ha OCHOBE IpPUHIIMIA
00BEKTUBHOCTH BHOCHUTH M3MEHEHUsS B MPOTOKOJ CyIeOHOro 3acelaHusI B COOTBETCTBUU
¢ momaHHBIMM 3aMedaHusiMu (onpeneneHus Koncruryunmonnoro Cyna Poccuiickoit @e-
nepaunu ot 2 utonst 2009 roma Ne 1007-0-0, ot 17 utonst 2010 roma Ne 794-0-0O, ot
29 centsi0ps 2011 roma Ne 1218-0-0, ot 25 deBpans 2013 roma Ne 185-0, ot 23 nmeka-
opst 2014 romga Ne 2793-0, ot 27 centsaops 2018 roma Ne 2185-O u ap.).

KpoMe Toro, B xoae pacCMOTpeHMs [ejla CyIOM ane/UISTIIMOHHONW WMHCTAaHLIMM, Ha-
JNeJeHHBIM HEOOXOIMMBIMU ITOJIHOMOUYMSIMU TIO TPOBEPKE KaK pelIeHMsT cyda IepBOi
WHCTAHLIMKA B LIEJIOM, TaK M MPOTOKOJA CyneOHOro 3aceqaHusi B KauecTBE OJHOIO M3
JIOKA3aTeJIbCTB, CTOPOHBI BIIPaBE WM3JIOXKUTH JOBOIABI O HEMOJIHOTE IPOTOKOJA, 3asiBUTh
XOJaTaiiCTBO O MOATBEPXKICHWU TeX WM WMHBIX MMEIOIIMX J0Ka3aTeJIbCTBEHHOE 3Haue-
HUe (PakToB M OOCTOSTEIBCTB, MCCIEIOBAHHBIX B CylIeOHOM 3acefaHUU Cylda IepBOit
WHCTAHLIMKM, HO HE HaIeAIIMX OTpaxK€HUsI B €ro IMpPOTOKOJE WJIM OTpPakKe€HHbIX, MO HX
MHEHUIO, HEBEPHO, YTO HE MpearnojaraeT IMpPOU3BOJILHOE OTKJIOHEHME TaKMX JOBOJOB
1 XOHATaMCTB CYIOM aneJUISIMOHHON WMHCTAHUMMU, KOTOPBIA 00si3aH CaMOCTOSITEJIbHO
OLICHUThb COJEpKaHUE MPOTOKOJIA B COBOKYITHOCTU C JPYTMMHU JOKa3aTeJIbCTBAMU M Ma-
TepuajaMu Aejda U yCTAaHOBUTh HaJluWuyue JUOO OTCYTCTBME OCHOBAHUWA ISl OTMEHBI WIU
M3MEHEeHUSI TIPUroBopa JMOO MHOIO IIPOBEPSIEMOrO pelleHMsI Cylda MEepBOM MHCTaH-
uun (ITocranosnenune KoncturynmonHoro Cyma Poccuiickoit ®enepanyum ot 14 utons
2017 roma Ne 21-1I1).

2.3. CornacHO MOJIOXKEHUSIM YTOJIOBHO-TIpOLIECCYaJIbHOIO Kojaekca Poccuiickoit
Denepaliiy YroJIOBHOE CYIOMPOU3BOACTBO MMEET CBOMM Ha3HAuYeHMEM 3alllUuTy IIpaB
W 3aKOHHBIX MHTEPECOB JIMI[ U OpraHu3aluii, MOTePHEeBIINX OT MPECTYIUICHUM, 3alIUTy
JIMYHOCTU OT HE3aKOHHOTO M HEOOOCHOBAHHOIO OOBMHEHMS, OCYXICHUS, OrpaHUYCHUS
ee TpaB M cBoOOA (YacThb IepBast cTaTbu 6); Cyd, MPOKYpOp, ClieIoBaTe/b, JO3HABaTe/lb
00s13aHbI Pa3bSICHSTH MOIO3PEBAEMOMY, OOBMHSIEMOMY, MOTEPIIEBIIEMY, I'PaXKIaHCKOMY
HCTILy, TPaXIaHCKOMY OTBETUYMKY, a TakKXkKe APYIrMM y4aCTHHUKAM YTOJIOBHOTO CYIOIpPO-
M3BOJICTBA MX IpaBa, O00SI3aHHOCTM M OTBETCTBEHHOCTb M OOECreYrMBaTh BO3MOXKHOCTH
OCYILIECTBJICHUS 3THUX IpaB (YacTh mepBasi ctaTby 11); YroJIoBHOE JeJI0 paccMaTpUBacTCs
B 3aKpBITOM CYIeOHOM 3acelaHMU C COOJIIOIEHUEM BCEX HOPM YIOJIOBHOTO CYHOIPOU3-
BOJICTBA (YacTh TPeThsl cTaTbu 241).

JlaHHBIE HOPMBI, HE PEryaupys MOpSAOK CHITUS KONl (hOTO- M BHUAEOMAaTepHUaioB
YTOJIOBHOTO JieJla, B TOM 4YMCJIe COIEpKalllMX CBEIECHUS O YaCTHOM XM3HM HECOBEPIICH-
HOJIETHErO TMOTEPIIeBIIEro, HOCSIT rapaHTUIHBINM XapaKTep, HallpaBJeHbl HE Ha OrpaHu-
YeHHue, a Ha 3allMTy IMpaB YYaCTHUKOB YIOJOBHOIO CYJIOINPOM3BOJCTBA, NEUCTBYIOT B CU-
cTeMHOI cBsi3u ¢ monoxkeHusiMu cratbi 244 YIIK Poccwmiickoit Denepanym, coriacHO
KOTOPOI B CylneOHOM 3acelaHUM CTOPOHBI OOBMHEHUS M 3alIUThI TTOJb3YIOTCS PaBHBIMU
MpaBaMy Ha 3asiBJICHHE OTBOIOB M XOHATAMCTB, MpEICTaBJICHUE I0Ka3aTeJIbCTB, y4acTUE
B UX MCCJIENOBAaHUU, BBICTYIICHUE B CYINEOHBIX NMPEHUSIX, HA PACCMOTPEHME MHBIX BO-
MPOCOB, BO3HUKAWIINX B X0/1e cyneOHoro pasoupareiabcTBa. [Ipu 3TOM maHHBIE HOPMBI
HE TIPEeNSATCTBYIOT HCCIEIOBAaHUIO B 3aKPHITOM CyIeOHOM 3acedaHuM MaTepuajioB ¢o-
TorpaupoBaHusI, ayauo- U BHUIEO3aMNuceil, KWHOChEMKH, HOCSIINX JUYHBINA XapakTep,
Jaxe MpU OTCYTCTBUUM COTJIACHUSI M300pakeHHBIX Ha HUX JIML, KAaK 3TO IPEAyCMOTPEHO
yacTbio yeTBepToii ctatbu 241 YIIK Poccuiickoit Denepaiiiu, a moTomMy, BOMPEKU YT-
BEPXKIECHUIO 3asiBUTEJIsSI, CaMU T10 ce0e He CTaBIT B HEpaBHOE IMOJIOKEHHWE CTOPOHBI 00-
BUHEHMS WM 3aIlUTHIL.

2.4. B CcOOTBETCTBUU C YTOJOBHO-MpOIEcCyadbHbIM KoaekcoM Poccuiickoit Pene-
panuu OJIM3KKUE POJCTBEHHUKU HECOBEPIICHHOJIETHErO ITOTEpIIEBIIETO, IOINyCcKaeMble
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K y4aCTHUIO B YrOJIOBHOM [ieJie B KayeCTBE 3aKOHHBIX IpeactaButesieil (IMMyHKTbl 4 1 12
CTaTbu S), BBHIIOJHSIOT (PYHKIMIO OOBUHEHMS (YrOJOBHOIO MpeciaeaoBaHus) (IyHKThI 45
u 47 ctaTtbu 5, cTaThsl 22) U MMEIOT T€ € MpolieccyajbHble MpaBa, YTO U IPeacTaBiIsi-
eMble UMM Jiila (4acTb TPeThsl cTaThbu 45), BKIIIOYasl MpaBO IaBaThb MOKa3aHUSI U Tpe.-
CTaBJIATh 0Ka3aTeabCTBA (MYHKTHI 2 U 4 4acTuU BTOPOM CTaThu 42); MO MOCTAHOBJICHUIO
JIO3HABATessl, CAeaoBaTesd, CyObW WJIM OIpPEIeSIEHUIO Cyla 3aKOHHBIM IpeacTaBUTENb
HECOBEPIIEHHOJIETHETO MOTEePHeBUIEr0 MOXET ObITh OTCTPAaHEH OT y4acTUSI B YTOJIOBHOM
neJie, eclii UMEIOTCSI OCHOBaHMUS IojlaraTh, YTO €ro ACKMCTBUSI HAHOCST YyIIepO MHTepe-
caM HECOBEpPIIEHHOJIETHEro IOoTepIrieBlIero (4acTb BTOpas.2 cratbu 45).

Takum oOpa3zom, HecMoTpss Ha otcyrctBue B ctathe 72 YIIK Poccuiickoit ®ene-
pauuu, Hocsllel OOl XapakTep, OCHOBAHMIA IS OTBOAA 3aKOHHOTO IMpPEACTaBUTENS
HECOBEPIIEHHOJIETHETO MOTEPIEBIIEro, UMEETCSI BO3MOXHOCTb €ro OTCTpaHEeHMSI OT yya-
CTUSI B YrOJIOBHOM JieJjie MPU HaJWYMU YKA3aHHOTO CIelMaJiIbHOTO OCHOBaHUS, 00YCI0B-
JIEHHOTO OCOOEHHOCTSIMU MPOLEeCCYaTbHBIX ACHCTBUI ¢ y4acTHEeM HECOBEPIIIEHHOJIETHUX
rmoreprieBIMx (J4acth mgTast ctatby 161, cratbm 191 m 280, vacth mectast ctaTbu 281
nanHoro Kopekca).

OrcyrcrBue xe B ctathe 56 YIIK Poccuiickoit deaepaliny MOJ0XKEHU, UCKITIOYAI0-
IIMX BO3MOXHOCTb JIOMpPOCAa 3aKOHHBIX IpeACTaBUTEIEl HECOBEPIICHHOJIETHEro IoTep-
MEBIIEeTO, HE CO3[aeT KaKMX-JIMOO TPEeUMYIIECTB IJisi CTOPOHBI OOBMHEHMS, MOCKOIbKY
MOKa3aHWsl yKa3aHHBIX JIMI TOJJIeXaT MPOBEPKE M OLICHKE IO OOILIMM IpaBWjIaM d0Ka-
3bIBaHMSI, YCTAaHOBJIEHHbIM cTaThsiMu 17, 87 u 88 manHoro Komekca, ¢ TOUKM 3peHUs
UX OTHOCUMOCTH, IOMYCTUMOCTHU, B TOM UMCJIE C COOJIIOICHUEM ITyHKTa 2 4acTU BTOPOM
€ro cTaTbu 75, COIJIaCHO KOTOPOMY K HEIOMYCTUMbBIM J10Ka3aTeJIbCTBAM OTHOCSTCS IIO-
Ka3zaHusl TOTEPIIeBILEro, CBUIAETENS, OCHOBAaHHbIE Ha JOrajake, MpearnooXeHUU, CIyXe,
a TakKe TMOKa3aHWsl CBUIETEJNSI, KOTOPbIA HE MOXET yKa3aTb MCTOUHMK CBOE OCBEIOM-
JICHHOCTH.

2.5. Cratbst 75 YIIK Poccuiickoit ®enepaunu B pazsutue ctatbu 50 (yacth 2) KoH-
crtutryunn Poccuiickoit @enepauinu, IMpeaycMaTpUBamIIEii, YTO TIPU OCYIIECTBICHUU
MpaBOCyOMsI HE JOITYCKAaeTCs KCIIOJb30BaHME I0KA3aTeIbCTB, IOJYYEHHBIX C Hapylle-
HUeM ¢eaepalbHOrO 3aKOHa, YCTaHaBIMBAET, YTO I0Ka3aTeJIbCTBa, ITOJyUeHHbIE C Ha-
pylieHueM TpeboBaHuii naHHOro Komekca, sSIBASIIOTCS HEIOMYCTUMBIMU, HE UMEIOT I0pU-
TUYECKON CUJIbI U HE MOTYT OBITh MOJIOXKEHBI B OCHOBY OOBMHEHUS, a TAKXKE MCIOIb30-
BaTbCSl IJIsI YCTAHOBJIEHMS JIIOOOr0 M3 OOCTOSATEAbCTB, IMOIJEXKAIIUX JOKA3bIBAHUIO MPU
MPOM3BOACTBE IO YrOJOBHOMY Ay, W OMNpeAciseT, KakKue O0Ka3aTeIbCTBA OTHOCSTCS
K HenornycTuMmbiM. [lojiokeHus1 Ha3BaHHOM CTaTbM YroJIOBHO-MPOILECCYaJbHOTO 3aKOHa
CIyXaT TapaHTHEl MPUHSITUS 3aKOHHOTO M OOOCHOBAaHHOTO PEIIeHUS MO YrOJOBHOMY
neny (onpenenenust Koncruryumonnoro Cyma Poccuiickoit @enepanun ot 21 oKTSIOpS
2008 roma Ne 527-0-0, ot 23 utonsa 2009 roma Ne 886-0-0, ot 23 centsops 2010 roga
Ne 1190-0-0, ot 21 utons 2011 rogma Ne 849-0O-0, ot 29 centsi6ps 2011 roma Ne 1200-
0-0, ot 23 anpens 2013 roma Ne 497-0, ot 17 uionsg 2013 roma Ne 936-0, ot 29 mas
2014 roma Ne 1049-O wu mp.).

Bmecte ¢ tem cratest 75 YIIK Poccuiickoit ®Penepaniiym He OTpaHUYMBAET IIPaBO
CTOPOHBI 3alIMTHl Ha y4acTWe B JOKa3blBaHWM, B TOM UHUCJE Ha MpeAcTaBIeHUE 3aKII0-
YEeHUI crieuMaancTa M 3asBJIEeHUE XOAATaiCTB O ero AoIpoce (4acTu BTOpasi U TPEThbs
cratbu 86, cratbm 119—122, 244 u 271 nannoro Komekca), u He omnpeaensieT MnpaBuia
OLICHKM Jo0Ka3zaTeJbCTB. [Ipy 3TOM Kaxkmoe AoKas3aTesbCTBO, BKJIIOYasl MpeACcTaBIEHHOE
CTOPOHOM 3allMTHI 3aKJII0YEeHUE CHELMATINCTA, MOMIEKUT OLIEHKE ¢ TOYKU 3PEHUSI OTHO-
CUMOCTHU, JOMYCTMMOCTU U JOCTOBEPHOCTU, a BCE€ COOpaHHBIE J0OKA3aTeJIbCTBA B COBO-
KYIMMHOCTU — IOCTaTOYHOCTH [IJIsSI pa3pellieHusl YToJOBHOrO jAena (4acThb nepBasi cTaTbu 88
naHHoro Kozaekca); B 0CHOBYy OOBMHUTEJIBHOTO MPUTOBOPA MOTYT OBITH TMOJIOKEHBI JIMIIb
JI0Ka3aTeIbCTBA, HE BbI3bIBAIOLIME COMHEHUSI B MX JOCTOBEPHOCTU U JOIMYCTUMOCTH, HE-
yCTpaHUMbl€ COMHEHMSI B BUHOBHOCTH JIM1Ia, BO3HUKAIOLIWE MPU OLIEHKE C TOYKMU 3pe-
HUS JOIYCTUMOCTU U JOCTOBEPHOCTHU J10KA3aTeJbCTB, B cUly cTtaTbu 49 (yacth 3) KoH-
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crutryuun Poccuiickoit @Peaepaliid JOKHBI MCTOJIKOBBIBATHCS B TOJIb3y OOBUHSIEMO-
ro (omnpeneneHuss KoncrutynmonHoro Cyma Poccuiickoit ®enepanym ot 21 oKTa0ps
2008 roma Ne 514-0-0, ot 23 anpenst 2013 roma Ne 495-O, or 17 mionsa 2013 ropa
Ne 1003-0, ot 27 utons 2017 roma Ne 1173-O u np.).

2.6. Cratbsa 142 YIIK Poccuiickoit @enaepaiiy B 4aCTH MEPBOI PaCKPBLIBACT MOHSATHE
3asBJICHUS] O SIBKE C MOBMHHOI KakK JOOPOBOJILHOTO COOOIIEHMS JMIla O COBEPIICHHOM
UM TIPECTYIUICHUHM, a B YaCTM BTOPOI YyCTaHABJIMBAET, UYTO 3TO 3asBIICHUE MOXKET OBITh
cAenaHO KaK B IMMCBMEHHOM, TaK U B YCTHOM BHJE; YCTHOE 3asiBJICHUE IMPUHUMACTCS
1M 3aHOCUTCSI B MPOTOKOJI B MOPsIIKE, MPEeAyCMOTPEHHOM 4YacTbio TpeTbell cTtaTbu 141
manHoro Kopexkca.

HasBanHast cTaThsl He CONEPKUT IOJIOKEHUI, HA OCHOBE KOTOPBIX OrpaHUYMBAINCH
Obl cBOOOMA M JMYHas HENPUKOCHOBEHHOCTb, BKJIIOYAsl CBOOOAY IepeIBMKEHUS, JINIIA,
JIeJIalolllero 3asiBJieHUe O SIBKE C MOBUMHHOI, a MOTOMY HE IpeariojiaraeT MpUCYTCTBUS
MpU 3TOM aJBoKaTa, OJHAKO M He MCKIYaeT IMpaBo Julia clAejJaTh TaKoe COOOIIeHUe
B MPUCYTCTBUM aIBOKaTa; B HEM TakKKe OTCYTCTBYIOT ITOJIOXEHUSI, KOTOPbIE MPOTUBOpE-
YUIM ObI HOpPMaM YTOJIOBHO-IIPOILIECCYaIbHOTO 3aKOHA, periaMeHTHUPYIOIIUM ITOPSIOK
JIOKA3bIBaHUS 1O YTOJIOBHBIM JieJIaM, B TOM 4Mcie cTtathe 75 maHHoro Komekca, u otMe-
HSUIM Obl 00S13aTEJIbHOCTh UX COOJIIONEHUS TPU OMIALIEHUU B XOlIe CYyAeOHOIo CIEACTBUS
3asgBJIeHUs] O sBKe ¢ ToBMHHON (ompeaeneHuss KoncruryumonHoro Cyma Poccuiickoit
Denepann ot 14 okraopsa 2004 roma Ne 326-0O, or 17 mrong 2012 roma Ne 1280-0O,
ot 20 mapra 2014 roma Ne 638-0, ot 24 utons 2014 roma Ne 1338-O, ot 29 ceHTa0ps
2015 roma Ne 2270-0O, ot 27 oktsa6pst 2015 roma Ne 2343-O, or 23 wurons 2016 roma
Ne 1429-0, ot 26 guBapsg 2017 roma Ne 183-O u np.).

2.7. Hopmmbr crateii 49, 51 u 53 VIIK Poccuiickoii denepauny yctaHaBIMBAIOT T10-
PSIOK yJacTHs 3alllMTHUKA B MPOM3BOACTBE IO YrOJOBHOMY ey, B TOM 4YHUCJIe Tiepe-
YeHb CJIy4aeB 00s3aTeIbHOTO YJ4acTHsI, ero TTOJJTHOMOYMS M HaIlpaBJIeHBbI HAa OOecreueHne
MpaBa Ha IOJydyeHHe KBaTU(PUIMPOBAHHOW IOPUANYECKON MOMOIIM MOA03pEeBaEMbIMU,
OOBMHSIEMBIMU, MOACYIMMbIMU. OHU HE comepKaT IMOJIOKEHU, MOIMYyCKaIIIUX TPUHSI-
THE CYIOM IPOM3BOJBHBIX PELICHUI O 3aMeHe 3alllMTHMKA, U He OCBOOOXKIAIOT CyI OT
00513aHHOCTM O0OCHOBATh HEOOXOAMMOCTb M JOIMYCTUMOCTb TaKOW 3aMEHBbI, KaK M CTa-
Ths1 292 manHoro Komekca, ompenensioniasi coaep:KaHue U MOPSIOK MPEeHUI CTOPOH.

Cratpst 258 YIIK Poccuiickoit @enepauyy HarpablieHa Ha oOecIiedeHue HajJjiexa-
IIEr0 OCYIIECTBICHUSI TIPaBOCYIWsI TIO0 YIOJIOBHBIM JejaM U TpecedeHue HapylIeHUt
YCTAaHOBJICHHOTO B CYIcOHOM 3acelaHUM TOpsiIKa CO CTOPOHBI YYACTHUKOB YTOJOBHOTO
CYIOIPOU3BOACTBA, BKJIIOYAsl TMOJACYIMMOIO M €r0o 3alllMTHUKA, a TakKXKe MHBIX TPUCYT-
CTBYIOIIIMX B 3ajie CyaeOHOro 3aceaaHus Jul. JlaHHasl cTaThsl HE JIMIIAET MOACYIMMOTO
MpaBa Ha 3alllUTy CBOMX IpaB M CBOOOI BCeMHU CIIocOoOaMM, He 3allpellieHHBIMU 3aKO-
HOM, B TOM YMCJIe C IOMOIIbIO MPUTIALICHHOTO UM 3alllUTHUKA, HE SIBJISIIOIIErocsl af-
BOKAaTOM, MCKJII0Yas JIUIIb BO3MOXHOCTB 3JI0YIOTPEOIEHUS IOCICIHUM IIPEaOCTaBICH-
HbIMU €My IIpaBaMM.

Yactp BrOpas cratbu 258 YIIK Poccuiickoit ®Denepaiii —mno cMbICTy ctatbu 17
(uactp 3) Koncturyumm Poccuiickoit @Peaepaliuu, COIJIaCHO KOTOPOM OCYIIECTBIIE-
HUE TpaB M CBOOOI uejloBeKa M TpaXJaHMHA He HOJDKHO HapyllaTh IpaBa U CBOOOIBI
JIPYTUX JIUL, —HE MOXET pacCMaTpUBAThCs KaK HENONMYCTMMO OrpaHMYMBalollas IpaBa
MOJACYAMMOrO B Cllydyae, KOrja TpUIalleHHOe MM B KauyecTBe 3alllMTHUKA JIUIIO Hapy-
1IaeT TMOPSAOK B 3ajie CyAeOHOTO 3acelaHMs U CO3MaeT IMPEMsITCTBUS IS HaajeXkallero
OCYILECTBIEHU IPAaBOCYINUSA U peaJM3alliyd OIPYrMMU Y4aCTHUKAMU IIpolecca UX IIpas,
rapantupyeMbix KoHcturyuumeit Poccuiickoit @enepaiiy M YToJIOBHO-TIPOLIECCYaTbHBIM
konekcoM Poccuiickoit @enepaiiiu. OHa He COACPXKUT IOJOXEHUI, KOTOpble HE IIO-
3BOJISLIM OBl Cydy B Clydae HEHaaJIeXalllero MCIOJHEHUS 3allMTHUKOM, YYaCTBYIOIIUM
B Jejie, CBOMX (DYHKUMI WJIM HapylIeHUs Topsiaka B cyneOHOM 3aceJaHuu W30UpaTh
B OTHOLIEHUM HErO MEpy BO3IEICTBUS, COpPa3MEPHYIO XapaKTepy COBEPIICHHOTO MM Ha-
pylIeHUsI, a MOACYAMMOMY — XOJaTaliCTBOBaTh O AOITyCKEe K y4acTHIO B JAeje MHOTO 3a-
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IIMTHUKA B3aMEH OTCTpaHeHHoro cyaom (ompeneneHuss KoncturyumonHoro Cyna Poc-
cuiickoii ®enepamum ot 15 Hog6psa 2007 roga Ne 821-O-0, ot 21 denpang 2008 roma
Ne 131-0-0, ot 22 mapra 2012 roga Ne 624-0-O u np.).

2.8. Takum obpa3oM, ociapuBaeMble 3asiBUTEJIEM HOPMbI YTOJOBHO-IIPOLIECCYaIbHOTO
konekca Poccuiickoit Deaepaliuy He MOTYT pacLieHMBAThCsl KaK Hapyllamollne ero KOH-
CTUTYLIMOHHBIC MpaBa B YKa3aHHBIX B €ro xajaoOe acleKTax.

UYto e KacaeTcsl ocnapuBaeMbIx MojoxeHuit PeaepanbHoro 3akoHa «O06 onepaTuBHO-
PO3BICKHOM AESITeIbHOCTU», TO, KaK CJeIyeT M3 MPEACTaBICHHBIX MaTEepUaoB, UX MpPe.-
rnojlaraeMyl0 HEKOHCTUTYLMOHHOCTb 3asIBUTENIb CBSI3bIBA€T C HapylleHUWeM IIpaB HEU3-
BECTHBIX I10JIb30BaTe/ieil MHTEPHET-PEeCypCcOB, K UYMCIY KOTOPbIX OH cebs HE OTHOCHT,
a TIOTOMY HET OCHOBAHMU ISl YTBEPXKICHUS O HapylIeHWM B JAHHOM cjyyae IipaBa 3a-
SBUTEJISI Ha TailHy ero Ju4yHoil mepenucku. Ilpu stom A. B. CepenkuH aprymMeHTUPY-
€T CBOIO MO3UILIMIO, CChUIAsSCh Ha TO, YTO CYIAbl OTKJIOHUJIMU OOBOIbl CTOPOHBI 3aLLIUTHI
O MPU3HAHUM HE3aKOHHBIMM PEe3YyJbTaTOB OIEPaTUBHO-PO3BICKHOIO MEPOIPUSITUSI «COOP
00pa3loB IS CPaBHUTEJIBHOTO MCCIENOBAHUS» M MX WCIIOJb30BAaHUS B IpoOliecce JOKa-
3pIBaHMs. Tem cambiM, Mo cyTH, OH cTaBUT Iepen KoHcturyunmoHHbiM Cymom Poccwuii-
ckoii Denepali BOMPOC 00 MPABOMEPHOCTU NEHCTBUIA M pELIeHUI MpaBOINPUMEHUTE-
Jeil. Mexay TeMm paspellieHre 3TOro BOMpoca, BKJIIOUasl YCTAaHOBJIEHME peXuMa JI0CTyra
K MHTEPHET-Pecypcy, MPOBEPKY MPaBUIbHOCTU BbIOOpPA MPABOBBIX HOPM i1 TIPOBEACHUS
OIepaTUBHO-PO3BICKHOTO MEPOIPUSITUSI U OLIEHKY COAEp>KaHMsI AEHMCTBUIA IO €ro Mpou3-
BOJACTBY, B KomrieteHLIMI0 KoHcturyuronHoro Cyna Poccuiickoit Penepaliii He BXOAUT.

Mcxonst u3 M3JI0XKEHHOTO W PYKOBOJACTBYSICh YacTbi0 BTOpoO¥ cTaTbu 40, MyHKTOM 2
cratb 43, yacThlo TiepBoii ctaTbu 79, cratbsiMu 96 u 97 MdenepalbHOrO KOHCTUTYIIM-
oHHoro 3akoHa «O KoncturynuonHom Cyne Poccwuiickoit @eaepauun», KoHcturtynm-
onHbiii Cyn Poccuiickoit Denepanuu

OIpeIeInI:

1. OTKa3aTb B MPUHSITUM K PACCMOTPEHMIO Xajo0bl rpaxkaaHnHa CepeakuHa AHTOHA
BennamuHoBMYa, MOCKOJIbKY OHa He OTBevyaeT TpeboBaHUsIM DenepalbHOrO KOHCTUTY-
nmonHoro 3akoHa «O KoncturynmonHom Cynme Poccuiickoit denepaunm», B COOTBET-
cTBUU ¢ KoTopbiMu Xanoba B KoHcturyumonnsiii Cyn Poccuiickoit Denepanyun npu-
3HAETCH JOITYCTUMOM.

2. Onpenenenne KoncruryumonHoro Cynma Poccuiickoit @enepaunu 1Mo TaHHOM XKa-
JJoOe OKOHYATeJIbHO M 00XaJT0BaHUIO HE MOMICXKUT.

IIpencenarens
Konctutynmonnoro Cyna Poccuiickoit Menepannm B. 1. 30PBbKHNH

KOHCTUTYLIMOHHBIN CYJ POCCUNICKON ®EJEPAIINN

ITOCTAHOBJIEHUE
ot 17 urong 2019 . No 28-T1

110 IEJTY O ITPOBEPKE KOHCTUTYIIMOHHOCTU CTATUEﬂ 50 152
YI'OJIOBHO-ITPOIECCYAJIBHOI'O KOJEKCA POCCUUCKOU ®EJTEPAITNN
B CBA3U C KAJTOBOU I'PAXKTAHNHA 10. 10. KABAJIEPOBA

Koncturyuuonnsiit  Cyn  Poccuiickoit  ®epepauuu B coctaBe [lpencenate-
g B. . 3opbkmHa, cymeii K. B. Apanosckoro, A. M. boiinosa, H. C. Bbongaps,
I'. A. Tagpxuena, FO. M. Hanunona, JI. M. XKapkosoii, C. M. Kazanuena, C. JI. Kus-
3eBa, A. H. KokoroBa, JI. O. KpacaBuukosoii, C. II. MaBpuna, H. B. MenbHuKoBa,
0. A. Pynkuna, O. C. Xoxpskosoii, B. I'. fIpocnaBiieBa,

pyKoBoICTBysICb cTatbeit 125 (wactb 4) Konctutymum Poccuiickoit @enepaiuuu,
IMYHKTOM 3 4YacTW INEpBOi, YacTIMU TPETbeil M 4YEeTBEpPTOM CTaTbU 3, 4YaCTbIO IIEPBOI
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cratbu 21, cratbsiMu 36, 47.1, 74, 86, 96, 97 u 99 MdenepaabHOro KOHCTUTYIIMOHHOTO
3akoHa «O Koncrurynmonnom Cyne Poccuiickoit Menepanum»,

paccMoTpes B 3acelaHuM 0e3 MPOBEeACHUS CIYLIaHUs OeJI0 O MPOBEepKe KOHCTUTYLIM-
onHoctu crateii 50 u 52 YIIK Poccuiickoit @enepaunu.

IToBogoM K paccMOTpeHMIO Aeja sBuiach Xajnoba rpaxaanuHa 0. FO. Kaanepo-
Ba. OCHOBaHMEM K pPAacCMOTPEHWUIO JeJia SIBWIach OOHapy:KMBIIAsICSl HEONPEeAeIEHHOCTD
B BOIpoce O TOM, cOoOTBeTCTBYIOT M KoHctutyuum Poccuiickoit Denepanum ocrapu-
BaeMble 3asBUTEJEM 3aKOHOITOJIOXEHMUSI.

3acnymaB coobuieHue cyabu-mpokiaaauuka KO. M. JlaHuiioBa, uccienoBaB IMpeacTaB-
JICHHbIE JTOKYMEHTHI U MHbIe Matepuajibl, KoHncturynuonnsiii Cyn Poccuiickoii Dene-
panuu

YCTaHOBWJI:

1. B coorBercTBUM cO cratheil 50 YIIK Poccuiickoit ®@enepanym 3allUTHUK TTPUTTIA-
IIaeTCs TOI03peBaeMbIM, OOBUHSIEMBIM, €ro 3aKOHHBIM IIpEICTaBUTEIEM, a TaKxkKe Ipy-
TMMU JIMLIAMU 110 TTOPYYEHUIO WM C COMIacHsl MOA03PEBAEMOro, OOBUHSIEMOT0, KOTOPBIN
BIIpaBe MPUIJACUTh HECKOJbKO 3alIMTHUKOB (YacTb IepBasi) U MO IIPOChOE KOTOPOTo
ydacTue 3alllUTHMKaA OOecIieuMBaeTCsl JO3HaBaTeJeM, CJeloBaTeeM WM CyloM (YacTb
BTOpas); B ciIydyae HESIBKM TPUIVIAIIEHHOrO 3alllMTHUKA B TEYEHUE MSATU CYTOK CO IHS
3asiBJICHUsI XOJaTalicTBa O MpUIJIAIEHUM 3alllMTHUKA JO3HaBaTeNlb, CJIed0BaTe/lb WU CYI
BIIpaBe TPEIJIOXKUTh MOA03PEBAEMOMY, OOBHMHSIEMOMY IPUINIACUTH APYTrOro 3alllMTHUKA,
a B ClIyyae ero OoTkKasa NPUHSTH Mepbl MO0 Ha3HAYECHUIO 3alllUTHUKA B TOPSIIKE, OIpe-
nejaeHHoM coBeToM DenepaibHOI TajlaThl aIBOKATOB; €CJIM YJaCTBYIOIIUN B YyTOJOBHOM
Jejie 3allUTHUK B TEYEHUE IISITU CYTOK He MOXKET MPUHSITH ydacTue B IPOM3BOICTBE
KOHKPETHOIO IPOLIECCYaJIbHOIO ACMCTBUSI, a II0J03pEeBacMblii, OOBUHSIEMBbII HE MNpU-
rIamaeT APYroro 3alldTHUKA WM HE XOJaTaliCTBYET O €ro Ha3HayeHWHU, TO JO3HaBaTelb,
clienoBaTesib BIIpaBe MPOU3BECTU TaKoe AeiCTBUE 0e3 ydyacTHsl 3allMTHUKA, 32 UCKIIIOUYe-
HUEeM psifa cliydaeB (4acTh TPEThs); €CIM B TeyeHUe 24 4acoB ¢ MOMEHTa 3aJepKaHus
MOJ03PEBAEMOr0 WM 3aKJIOUCHUST MOI03PEBAEMOr0, OOBUHSIEMOTO MOJI CTPaXy SIBKa 3a-
LIUMTHUKA, MPUIJIALIEHHOTO UM, HEBO3MOXHA, TO JO3HABaTeIb WU Cled0BaTelb IMIPUHU-
MaeT Mepbl M0 Ha3HAYEHUIO 3alllUTHUKA B MOPSIKE, onpeaeieHHOM coBeToM PDenepaib-
HOI TayjiaThl aJBOKATOB; IIPM OTKa3e IOJ03peBaeMOro, OOBMHSIEMOTO OT HAa3HAYEHHOTO
3alllMTHUKA CJEACTBEHHbIE NEHCTBUSI C yYaCTMEM MOA03PEBAEMOT0, OOBUHSIEMOIO MOTYT
OBITh TIpOM3BelIeHbl O€3 ydacTWsl 3alllMTHUKA, 3a MCKIIIOYEHUEeM psiga cliydaeB (4acTb
yeTBepTasi); €CJIM agBOKaT ydacTBYeT B IIPOM3BOJICTBE IIpeIBapUTEILHOIO pacclienoBa-
HUS WIA CyAeOHOM pa30upaTesibCTBE IO HAa3HAYEHMIO JO3HaBaTesIsl, ClIelIoBaTeslsl WU
cyla, pacxoibl Ha OIUIATy ero Tpyaa KOMIIEHCHUPYIOTCS 3a CYET CpeacTB (deaepasbHOro
OromkeTa (4acThb IisiTasl).

Cratba 52 panHoro Kopekca ycraHaBiauMBaeT, 4YTO I10JI03peBaeMblii, OOBUHSIEMBIN
BIIpaBe B 10001 MOMEHT MPOM3BOACTBA MO YrOJOBHOMY Oy OTKa3aTbCs OT MOMOILU
3alllMTHUKA; TaKOW OTKAa3 JOMYyCKaeTcsl TOJbKO IO MHULMATUBE I10J03PEeBAaeMOIo WJIU
OOBMHSIEMOTO U 3asiBJISIETCSI B MUCbMEHHOM BHJE, a €CJIM OH 3asiBJI€H BO BpeMsl IPOU3-
BOJICTBA CJIEACTBEHHOTO ACUCTBUS, TO 00 3TOM JeJIaeTCs OTMETKA B IPOTOKOJIE JaHHO-
ro CJIeICTBEHHOIo AEWMCTBUsS (YacThb IlepBasi); OTKa3 OT 3alllMTHUKA He o0s13aTesieH sl
NO3HaBaTesIsI, cienoBaTeNsi U cynda (J4acTb BTOpasi) U He JIMIIAeT MOoa03peBaeMoro, o0-
BUHSIEMOIO MpaBa B JaJbHEWIIEM XOAaTallCTBOBATb O JOMYCKE 3allMTHUKA K Y4YaCTUIO
B IIPOM3BOJCTBE MO YrOJOBHOMY Jedy; JOMYCK 3allMTHUKA He Bje4yeT 3a co00il MOBTO-
peHUs MpolLeCCyalbHbIX IeCTBUI, KOTOPbIE K 3TOMY MOMEHTY YK€ ObUIM IPOU3BEICHDI
(4actb TpeTbs).

KOHCTUTYLIMOHHOCTh MpUBEIEHHbIX HOpM ocnapuBaeT rpaxaanuH 0. FO. Kapane-
pOB, yTBepXKIas, YTO OHM IIpOTUBOpevar cratbsaM 19 (wactu 1 m 2), 46 (wactu 1 u 2),
48 u 55 (uactb 3) KoHctutynumu Poccuiickoii denepaniniy, MOCKOJIBKY ITO3BOJISIIOT CYILy
BOIIPEKM BOJI€ MOACYIMMOTO TOMYCKaTh K OJHOBPEMEHHOMY YYacTHIO B YTOJOBHOM Jejie
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3alIMTHUKOB KaK IO COTIJIAIIeHUIO, TaK M IO HAa3HAUYEHMIO, He OrpaHUYMBas MpU ITOM
KOJIMYECTBO 3alIMTHUKOB.

Kak ciemyeT u3 XajoObl M NPUIIOKEHHBIX K Hell moKyMeHToB, 4 mionsg 2016 roma
B Kbi3buickuit ropoackoi cyn Pecriyonnku ThiBa MOCTYNMUIO YTOJOBHOE J€10 MO 00-
BuHeHuo 1O. 0. KaBanepoBa B coBeplleHUMM NPECTyIUICHUI, MPEIyCMOTPEHHBIX Ya-
cThlo TpeTbeil ctaTbu 30, yacThlo yeTBepTOil ctaThu 159, yacThio BTOopoii ctathu 291 YK
Poccuiickoit @enepannu. [1o meny B KauecTBe OOBUHSIEMBIX IMPUBJICUEHBI TaKXKe IpPyrue
Ju1a.

[MocranoBiaeHnem ot 28 utonsg 2016 roma cyn HaszHauwa HO. FO. KasanepoBy 3amiur-
HMKaA, a noctaHoBieHueM oT 24 gHBaps 2018 roma eMy AOMNOJHUTEIbHO Ha3HAYEH BTO-
poii 3amMTHUK. 5 ¢eBpang 2018 roma 3asiBaeHME IOACYAMMOro o0 OTBOAE BTOPOIO M3
Ha3HAYEHHBIX 3alIMTHUKOB CYyI OCTaBWJI 0€3 yIOBJIETBOPEHMUSI.

6 Host0ps 2018 roma pomcrBenHuku HO. HO. KapanepoBa 3axkioumiau corjianieHue
0 €ro 3alluTe MPUIJIalleHHBIM aIBOKATOM, KOTOPBII Ha CIEAYIOLINIA IeHb ObLI JOIYIICH
cynoM K ydactuio B jaeisie, a 30 HosiOpss 2018 roma 3asiBuil OTBOJ paHee Ha3HAuYeHHBIM
zammmtHUKaM 1O. FO. KapanepoBa, B CBOI0O oyepedb OTKa3aBIIETocsl OT HUX BBMAY Ha-
JINYKYS Yy Hero 3alluTHUKa 1o corameHuto. [loctaHoBneHrneM KbI3bUICKOIO rOpOICKOIO
cyna Pecnyonuku TwiBa ot 30 HosiOpst 2018 roma oTBoA Ha3HAYEHHBIM 3alllUTHUKAM,
a TakXe OTKa3 TMOACYAMMOrO OT MX ITOMOIIY OTKJIOHEHBI CO CCBhUIKOM Ha TO, YTO OTKa3
OT 3alllMTHUKA HE SIBISIETCS 00s13aTeIbHBIM IJISI Cyda, a OOCTOSITENbCTBA, MCKIIIOYAIOIIe
ydyacTve B Aejie 3allMTHUKOB I0 Ha3HAYe€HUIO, OTCYTCTBYIOT.

[IpyHuMmas Bo BHMMaHue TpeboBaHUs crateil 74, 96 u 97 DenepaJbHOrO KOHCTH-
TyuroHHoro 3akoHa «O Koncturyumonnom Cyne Poccuiickoit @enepaumu», ctatbu S50
n 52 VIIK Poccuiickoit @enepaliun IBISIOTCI TIpeaMeToM paccMoTpeHust KoHctuTym-
onHoro Cyma Poccuiickoit ®@enepaiu 1Mo HacTosleMy Aedy B TOM Mepe, B KaKOil Ha
MX OCHOBAaHMM paspellaeTcss BOIMPOC 00 OTKa3ze MOACYAMMOro OT MOMOIIM 3allUTHHUKA
10 Ha3HAYEHMIO, MIPUTOM UTO B YrOJOBHOM Jgjie y4acTBYeT 3alllMTHUK MO COIJIAIIEHUIO.

2. Crarpst 48 Koncturynum Poccuiickoit @enepalimy rapaHTUPYET KaXkaoMmy IIpa-
BO Ha MoOJy4YyeHHE KBaIU(DUIUPOBAHHOU IOPUAMYECKON moMolu (4acTh 1), a Kaxaomy
3a7ep>KaHHOMY, 3aKJIIOUEHHOMY IO CTpaxy, OOBMHSIEMOMY B COBEpIICHUM IMPECTYyILIe-
HUSI — IIPaBO MOJIb30BaThCsl MOMOIIBIO aJiBOKaTa (3allMTHUKA) C MOMEHTa COOTBETCTBEH-
HO 3aJepKaHMs, 3aKJIIOUEHUS IO CTpaxy WM MpPeabsBICHUS OOBUHEHUS (YacTb 2).
B cuny stux nmonoxenuit Koncruryuun Poccuiickoit Denepaiiiy BO B3aMMOCBSI3U C €€
HOpMaMM, OIpeaesIOIIMMU TTOJIJHOMOYMS MO PeryJMpoOBaHUIO M 3allldTe MpaB U CBOOOI
yeJloBeKa M TpaxiaaHuHa (cTaTbsd 71, MyHKT «B»; cTaTthsd 76, yacthb 1), denepalibHbII
3aKOHOJaTe/b, JEHCTBYsS B paMKax CBOeM KOMMETEHIMHU, CO3IaeT Hajjexallue YCIo-
BUS U peav3allMi KOHCTUTYLIMOHHOTO IIpaBa Ha IOJydYeHUE IOPUANYECKON MOMOIIHU,
C TeM 4TOOBI KaXIblii B Cllydyae HEOOXOAMMOCTU MMEI BO3MOXHOCTb OOpaTUThCS 3a Heu
JJIsl OTCTaMBaHUsI CBOMX MpaB M 3aKOHHBIX MHTEPECOB.

[IpaBo MOJB30BaTLCS TOMOIIBIO aaBoKaTa (3alllMTHUMKA) MPU3HAETCS B KayecTBe
ONHOTO M3 (PyHIAMEHTAJAbHBIX M MEXAYHApPOIHO-TTPABOBBIMM aKTaMM, SIBJSTIOLIMMMCS
B cuiy ctatbu 15 (yacth 4) KoHnctutynum Poccuiickoit Denepalin COCTaBHOM 4acThiO
npaBoBoil cuctembl Poccuu. B uyacTHocTu, MexXayHapoOHBIM MakT O TIpaxkIaHCKUX
U MOJUTUYECKUX TIpaBax B IMyHKTe 3 ctaTbhu 14, a KoHBeHLMs O 3alIuUTe MpaB 4yejaoBeKa
1 OCHOBHBIX CBOOOJ B IMYHKTE 3 CTaThM 6 MpemycMaTPUBAIOT, YTO KaXKIbIil OOBUHSIEMBIi1
B COBEpIICHUM TPECTYIUIEHUSI BOpaBe MMETh JOCTAaTOYHOE BpeMsi U BO3MOXHOCTbH IS
MOATOTOBKU CBOEM 3allUThI U OOIIEHUSI ¢ BRIOPAHHBIM MM CaMUM 3alLlMTHUKOM, 3alllv-
aTh cebsl JIMYHO WIM 4epe3 ITOCPEeNCTBO BLIOPAHHOTO MM 3alllUTHUKA, a €CIM OH He
MMeeT 3allUTHUKA, ObITh YBEAOMJIEHHBIM 00 3TOM IpaBe M, KOIJIa MHTEPEChl IPaBoOCYy-
WSl TOTO TPeOyIOT, TOJb30BaThCsl YCAYyraMM Ha3HAUY€HHOTO €My 3alllUTHMKa OeCruiaTHO
MNpy HEAOCTATKE Y HEro CPeICTB ISl OIUIaThl 3TUX YCIYT.

ITpoBosrnamenHoe B cratbe 48 (yacth 2) KoHctutynmum Poccuiickoit dDenepanmn
MpaBO KaXXJIOro 3aiep:KaHHOIO, 3aKJIIIOYEHHOIO IIOJ CTpaxy, OOBHHSIEMOIO B COBepIle-
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HUU TIPECTYIJICHUSI TI0JIb30BaThCs ITOMOIIBIO 3alllMTHUKA — BO B3aMMOCBSI3U C TTOJIOXKE-
HUSMHU MEXIYHAapOAHO-MPAaBOBBIX AaKTOB M IO CMBICIY MNpPaBOBBLIX MO3ULIMIA, BbIpabO-
taHHBIX KoHcTutymmoHnueiM Cynom Poccuiickoit @enepalimy, oTMEUYaBIIUM BaKHOCTb
JIOBEPUTEIBLHBIX OTHOIIEHUI MOJ03peBaeMoro, OOBMHSIEMOr0 CO CBOUM 3alllMTHUKOM
(moctaHoBieHus ot 27 maprta 1996 roma Ne 8-T1, or 29 Hos6psa 2010 roma Ne 20-I1
W 1p.), —IIpeamnojaaraeT BO3MOXHOCTb BbIOOpA 3alIMTHUKA. DTO MO3BOJSET JOCTUYb A(-
(beKTMBHOCTU KakK MOJy4yaeMOW IOPUINYECKON MOMOILIM, TaK U CyAeOHOI 3allMTHI B 1ie-
JIOM, MOCKOJIbKY OCYILIECTBJICHME IpPeACTaBUTEILCTBA B JeJie TeM aJBOKATOM, KOTOPOMY
MOJ3AIIUTHBIA JOBEPSIET U C KOTOPHIM OH MOXKET COIJIacoBaTh IMO3UIIMIO B XOJ€ MPOU3-
BOJICTBA MO ey (CTpaTerui CTOPOHBI 3alllMThl), MAKCUMAJIbHO CIIOCOOCTBYET peajn3a-
LMY 3aKOHHBIX MHTEPECOB MOA03PEBAEMOro, OOBUHSIEMOTO.

B Konekce npodeccrnoHanbHOl 3TUKU anBokarta (rmpuHaT I Beepoccuiickum cbe3gom
anBokatoB 31 sHBaps 2003 roma) Takxke MOMUYEPKMBAETCSI, UTO CBSI3b MEXIY agBOKATOM
1 IOBEpPUTEJIEM OCHOBBIBAETCSI HA JIMYHO-IOBEPUTEILHOM XapaKTepe OTHOILICHUN MEXIy
HUMHK (CTaThsd 5 ¥ MyHKT 1 cTaThu 6).

3. IIpaBo Ha caMOCTOSITEJIbHBIM BHIOOP 3allIMTHMKA HE O3HAYAEeT, OJHAKO, BO3MOX-
HOCTb BbIOMpaTh B KAuyeCTBE TAKOBOTIO JII0OOE JMIO IO YCMOTPEHUIO I0J03PeBaeMOro,
OOBMHSIEMOTO M He IperoiaraeT ydyacTusl B yroJOBHOM IIpoliecce JioOoro julia B Ka-
YeCTBE 3alllMTHUKA.

Kaxk ykazan Koncrurynmonnsiii Cyn Poccuiickoit ®enepamym B [loctaHoBIeHUM OT
28 auBaps 1997 roma Ne 2-I1 mpumenurtenbHo K ctratbe 48 KoHctutynum Poccuiickoit
denepaniiu, MOJIOKEHMSI €€ YacTU 2 He MOTYT OBITh MCTOJKOBaHbI B OTPbIBE 1 0e3 yue-
Ta HOPM €€ 4YacTU |, MOCKOJbKY MpaBO MOJb30BaThbCSl MOMOIIBIO 3alllUTHUKA BBICTYyIA-
€T OJHWM M3 TIPOSIBICHUI Oosiee OOIIEero npaBa— Ha IMOJydeHUE KBaJIU(PUIMPOBAHHOMN
opuandeckoil momomu. [lo cMbIciy JaHHOW MpaBOBOW MO3ULMU, MPABO HA MOJIYyYEeHUE
aTOI moMoIlIM (KOTopasli B Caydyasix, IpeayCMOTPEHHBIX 3aKOHOM, OKa3bIBaeTCsl OecIiaT-
HO) HE TOJIbKO SIBJISIETCS] JIMYHBIM ITPaBOM, KOTOPBIM I10J03peBaeMblii, OOBUHSIEMBbIiA
MOXET BOCIIOJIb30BaThCs IO COOCTBEHHOMY YCMOTPEHHIO, HO OJHOBPEMEHHO — B CUIIY
crateit 46 (wactb 1) m 52 Koncruryunu Poccuiickoit Denepaliii — BBICTYITaeT rapaHTH-
el obecrieueHusl KaxKIOMy, BKJIIOUasl MOTEPIIeBIIEro, MOJHOW U JeCTBEeHHOI cyneOHOM
3alUThl B pa3yMHbII CPOK, MPUTOM UYTO OCYIIECTBJIEHHWE YYaCTHHMKAMMU IIpoliecca CBO-
X CYOBEKTUBHBIX MpaB U CBOOOI HE MOJKHO HapyllaTh MpaBa M CBOOOIBI APYIMX JIUIL
(ctatbs 17, vactb 3, Koncrutyuunu Poccuiickoit Denepannn).

[TyonnyHO-npaBoBasi mpuUpoaa OKa3aHUSl IOPUAWYECKON MOMOIIM I0J03peBaeMOMY,
OOBMHSIEMOMY BBITEKAeT M M3 IIOJIOKEHUI YTOJOBHO-MIpoliecCyalbHOro kKomekca Poc-
cuiickoii Mdenepann, KOTOPBI, PEryaupys MOPSIIOK YTOJOBHOIO CYIOIIPOM3BOACTBA
(4acTp mepBasl cTtatbu 1), MPU3BAHHOIO rapaHTUPOBATb, KPOME MPOYEro, 3aIUTy JIUY-
HOCTU OT HE3aKOHHOI0 M HEOOOCHOBAHHOIO OOBMHEHWSI, OCYXIEHUSI, OTpaHUYEHUS] ee
MpaB U cBOOOI (IMYHKT 2 YacTW MEPBOM CcTaTbu 6), 3alpeliacT agBOKATy OTKAa3aTbCS OT
MPUHSTONM Ha cebsl 3alIUThI MOJ03PEeBaeMOro, OOBUHIEMOT0 (4acTh ceabmasi ctaTbu 49),
MpeaycMaTpuBaeT MPUHITHE MEp MO Ha3HAUEHUWIO 3alllMTHUKA (YacTU TPeThsl U YeTBEp-
tasg cratbu 50), ompenessieT MmepeyeHb OOCTOSTENIbCTB, TPEOYIOLIMX 00sS3aTe/IbHOIO ydya-
CTUS 3alllMTHMKA B YrOJOBHOM JieJie M MCKIIIoYamlIux ero ydyactue (crarbu 51 u 72),
a TaKxKe He CBSI3bIBACT JI03HABATEJIsl, CJIeOoBaTeNsl U Cyl OTKa3oM MOA03pPeBacMOro, 00-
BUHSIEMOTO OT 3alllMTHMKA (YacTb BTOpasi cTaTbu 52). DTUM HOpPMaM KOPPECHOHAUPYET
nyHKT 4 ctratbu 6 PenepanbHoro 3akoHa oT 31 masg 2002 roma Ne 63-P3 «O6 amBo-
KaTCKOM NesITeIbHOCTH U amBokKaType B Poccuiickoit Denepannm», COrIacHO KOTOPOMY
aJBOKaT HE BIpaBe OTKa3aTbCsl OT MPUHSITOM Ha cedsl 3allUThl, HE MOXET MPUHUMATh
OT Jula, oOpaTUBILIErocss K HEMY 3a OKa3aHUEM IOPUIMYECKON ITOMOIIM, TOpydyeHUe
B CiIyYasX, YKa3aHHBIX B TOAIYHKTax | M 2 3TOro myHKTa, B TOM YMCJE €CJIM OHO UMe-
€T 3aBeJOMO HE3aKOHHBIN XapaKTep, He MOJDKeH 3aHMMAThb IO JIeJly TMO3MIIMI0 BOMPEKU
BOJIE JOBEPUTEJIS, 32 UCKJIIOUEHUEM CJIydyaeB, KOraa aJBoKaT yOexXIeH B HaJlU4YUM CaMO-
OroBOpa JOBEPUTEIS.
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B cuny nybanyHO-npaBoOBO MPUPOIbI OKa3aHUS IOPUAMYECKON MOMOIIM MOA03peEBa-
€MOMY, OOBMHSIEMOMY €r0o IMpaBO Ha BBIOOP KOHKPETHOTO 3allUTHUKA WJIM Ha OTKa3 OT
€ro yCJIyr MOXET ObITh OIpaHMYEHO B MHTEpecax MpaBoOCyAus B LEIsIX oOecIrieueHus: Obl-
CTpoOIi, cripaBeIMBOi U 3(PHEKTUBHON CyneOHOI 3alluThl MpaB M 3aKOHHBIX WHTEPECOB
HE TOJBKO 3TOr0, HO M JIPYTUX TOA03pEBAEMbIX, OOBUHSIEMbBIX, YYaCTBYIOIIMX B Ielie,
a paBHO MOTEPIEBUINX OT MPeCTyIieHUs Jull. OCHOBAaHUSMMU [JII TAKOTO OTPaHUYEHUS
MOTYT OBbITb, B YAaCTHOCTH, OTKa3 WJIM HECMOCOOHOCTb MOA03PEBAEMOro, OOBUHSIEMOTO
3alMIIaTh ceds JIMYHO, HEeHalexallas 3allluTa ero MHTepPeCcOB, HaJW4ue IMOBOIOB IS
OTBOAA M30PaHHOIO 3alIUTHUKA, €ro JUIMTEJIbHAsT HesIBKAa U MHbIE OOCTOSITEJILCTBA.

AHaJIOTMYHON To3uLiMM Tipuaepxubaetrcss EBpomneiickuit Cyn 1o mnpaBaM 4YesloBe-
Ka, OlLlEHMBasl COOJIONEHUE IOAMYHKTA «C» IMyHKTa 3 cTtathi 6 KOHBEHLMU O 3alluTe
MpaB 4yeJloBeKa M OCHOBHBIX CBOOOA. Ilo ero MHeHMIO, OOBUHSIEMBIA B MpPECTYILJIEHUU
JNOJKEH MMETh BO3MOXHOCTb OOpaTUThCS 3a MPABOBOI MOMOIIBIO IO CBOEMY BbIOOpY,
YTO TIpU3HAETCS B MEXIYHApOIHBIX CTaHAApTax IpaB YeJioBeKa CIIOCOOOM obecrieye-
HUS PE3yJbTaTUBHOW 3aIIMUTHI 11 0O0BHUHsIeMoro. OQHAKO, HECMOTPSI Ha 3HAYEHUE J0-
BEPUTEJbHBIX OTHOLIEHUN MEXIy aaBOKAaTOM M €ro KJIMEHTOM, JTaHHOE IPaBO MOXKET
MpU HEOOXOAMMOCTU ONpeAeIeHHbIM 00pa30M OrpaHUYMBATHLCS B Ciydasx OecruiaTHOM
IOPUINYECKOM MOMOIIM W €CJM WHTEPECHhl MPaBOCYIUs TPeOYIOT, YTOObI OOBUHSIEMBII
ObUT MpeacTaBlieH aJBOKATOM, Ha3HAuYeHHBIM CyIOM. BHyTpurocymapcTBeHHBIE BIACTU
JNOJKHBI YYMTBIBATh XeJaHWE MOA3AIIUTHOTO B YacTU €ro BbIOOpa MpeACTaBUTEJS, HO
OHM MOTYT IIpeHeOpeYb 3TUM KEJaHWEM, €CJIU CYIIECTBYIOT OTHOCHMBIE U JOCTATOY-
Hbl€ OCHOBaHMUS JJIsI 3TOr0, KOTOpbIE MPOAMKTOBAHBI MHTEepecamMu mpaBocyaus. Tawm,
rae nogoOHble OCHOBAHUSI OTCYTCTBYIOT, OrpaHMUYeHMsI B CBOOOAHOM BBLIOOpE ajgBoKaTa
MOTYT TOBJIEYb HapylleHue TyHKTa | cratbu 6 maHHOW KOHBeHIIMM Hapsiiay ¢ TOMI-
MMYHKTOM «C» IMYHKTa 3 TOW Xe€ CTaTbW, €CJIM ATO OTPULIATEIbHO CKa3aJloCh Ha 3alllu-
T€ OOBMHSIEMOrO C YYETOM pa30MpaTeIbCTBa B LIEJOM (MTOCTAHOBJIEHMSI OT 25 CEHTS-
ops 1992 roma mo neny «Kpyaccan (CroissaNe t) mpotuB I'epmaHun», ot 20 stHBaps
2005 roga mo meny «Maiizutr (Mayzit) npotuB Poccum», ot 30 mas 2013 roma mo nmeny
«Maptun (MartiNe ) mpotuB DcrtoHun», ot 20 oktsa6ps 2015 roma nmo aeny «/IBopckmii
(Dvorski) nmporuB XopBaTtuu» 1 1p.). Ha ocHOBe Takoil mo3uLuM, MPUMEHEHHOUN B pe-
meHun ot 24 asrycta 2010 roma mo neny «IIpen (PrehNe ) mporuB I'epmanHuum», He
MPU3HAHO HapylleHueM TpeboBaHUl maHHOW KOHBEHLIMM Ha3zHAuYe€HUE IOMOJTHUTEIb-
HOTO ajaBoKaTa I oOecreyeHus HaJJjiexallero xoaa pa3ouparesibCTBa.

lapanTupoBaHHOe MOAINYHKTOM «d» MyHKTa 3 cTatbu 14 MexayHapoOHOro makra
O TpaXTAaHCKMX M TIOJUTUYECKUX IIpaBax IpaBO He sBisieTcsl abCOMOTHBIM. MHTepe-
Chl TIpaBOCYIMsSI B paMKaX KOHKPETHOIO CyaeOHOTo pa3OupaTelbCcTBa MOIYT TpeOOBaTh
Ha3HAYEHUS 3AlIMTHUKA MPOTUB XEJAHWS OOBUHSIEMOIrO, OCOOEHHO €CJIM OOBUHSIEMbBIN
CYILIECTBEHHBIM U CUCTEMAaTUYECKUM OOpa3oM MPEISITCTBYET HalJIexXalleMy MPOBEAECHUIO
pa3duparesibCcTBa, WM €My MpPEeabsBIeHO OOBMHEHNE B COBEPLIEHUM TSIKKOIO MPECTYII-
JIeHUsI, HO OH OKa3bIBAaeTCsl HE B COCTOSIHUM JEMCTBOBaTb B CBOMX COOCTBEHHBIX MHTE-
pecax, WiIM B TeX CJIydasix, KOrjJa 3TO HEOOXOAMMO JJIs1 3allUThI YSI3BUMBIX CBUACTENCH
OT NAJIbHEUIIEro cTpecca Wv 3alMyruBaHUs, €CJIM UM TIPUIETCS MOABEPTHYTHCS TOMPOCY
CO CTOPOHBI 00BHMHSIEMOro. B To e BpeMs J1000e orpaHMYeHue XeJaHUsT OOBUHSIEMOTO
3alIMIIaTh ce0sl JIMYHO TOJKHO TpecienoBaTb OObEKTUBHBIE M JOCTATOYHO CEPbE3HbIE
LIeJIM ¥ HE BBIXOAUTH 32 paMKM HEOOXOAMMOTO JIsI OTCTaMBaHUSI MHTEPECOB MPaBOCYIMS
(moctanosinenue EBpomeiickoro Cyaa mo mpaBaMm uesioBeka oT 4 ampens 2018 roma mo
neny «Koppeits ne Marymr (Correia de Matos) nipotu IlopTtyranum»).

4. KoncrturyumonHbiii Cyn Poccuiickoit Denepaliii HEOMHOKPATHO yKasblBasl (OIT-
peneneHus ot 17 oxkrabps 2006 roma Ne 424-O, or 8 deBpang 2007 roma Ne 251-O-
IT, or 21 oktsa6psa 2008 roma Ne 488-0O-0O, or 17 mekabpst 2009 roma Ne 1622-0-0O,
oT 29 mag 2012 roma Ne 1014-O, ot 24 centsopst 2012 roma Ne 1617-O, ot 28 mag
2013 roma Ne 799-0, ot 29 cents6ps 2015 roma Ne 1854-O, ot 28 auBaps 2016 roma
Ne 114-O u ot 27 depang 2018 roma Ne 261-0), 4yTo YTOJIOBHO-TIPOIIECCYaTbHBIN KO-
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nekc Poccuiickoii Denepaliy MpsiMO 3aKpernujl MpaBoO MOA03PEBAEMOro, OOBUHSIEMOTO
OTKa3aTbCS OT ITOMOIIM 3allMTHUKA B JIIOOOW MOMEHT IPOM3BOJACTBA MO YTOJOBHOMY
neny (4acTb IepBasi cTaTbd 52), NPUIIACUTh APYroro 3alllUTHUKA WM HECKOJbKO 3a-
IIMTHUKOB (4YacTh mepBasi cratbu 50), yCTaHOBWUJI ciydyau o00s13aTEJIbHOTO y4yacTHsl 3a-
IIMTHUKA B YTOJOBHOM CYAOIIPOU3BOJACTBE M OOSI3aHHOCTb JO3HABATeJIsl, CJIeI0BaTEs
U cyla o0ecrneyuTh ydyacTue 3alluTHHUKA B (OopMe €ro Ha3HauyeHUs IpU HEsIBKE MpU-
[JIAIIEHHOTO 3allUTHWKA B YCTAHOBJIEHHBIA 3aKOHOM CPOK (YacTW TPETbsl W YeTBepTas
cratbu 50, cratbst 51). [1lpy 3TOM MOCTaHOBJIEHME O Ha3HAYEHWM 3alMTHUKA HE BJIEYET
OTCTPAHEHMUS OT y4yacTus B JAeje 3allMTHUKA, MPUIJIALIEHHOTO MOA03PEBAaEMbIM, OOBU-
HSEMbIM, €ro 3aKOHHBIM MPEACTABUTENEM, a TaKXe APYTMMU JIMIIAMU MO TMOPYYEHUIO
WIN C corjacusl momo3peBaeMoro, ooBuHsieMoro (ompeneneHust oT 28 uwoHsa 2018 roga
No 1409-O u Ne 1412-0).

Ecnu HazHayeHHBIN 3alIUTHUK HE yCTpauMBaeT MOJ03PeBaeMOro, OOBUHSIEMOTO BBUIY
€ro HU3KOW KBaJIM(UKALIMU, 3aHITOM MM B Jeje MO3ULMM WJIW IO JIPYroMl INpuYMHE,
MOI03PEBAEMBIA, OOBUHSIEMBbIN BIIPABE OTKA3aTbCSl OT €ro IMOMOIIM, YTO, OAHAKO, HE
JTOJDKHO OTPUIIATEIbHO CKa3bIBaThCS Ha MPOLIECCYaJTbHOM IOJIOKEHUM ITPUBJIEKAEMOIO
K YroJOBHOM OTBETCTBEHHOCTHM Julla. B 3TOM ciyyae no3HaBaTesb, CleqoBaTelb, CYyI
00s13aHbl BBISICHUTb Yy MOJ03PEBAEMOr0, OOBMHSIEMOIO, YeM BbI3BaH OTKa3 OT Ha3HAY€H-
HOT'O 3alllMTHUKA, Pa3bSICHUTb CYIIHOCTb M IOPUAMYECKHUE MOCIEACTBUSI TaKOTro OTKasa
W MpU YBAXUTEJIbHOCTH €ro MPUYMH MPEIOXKUTh 3aMEHUTh 3alMTHUKA. OOOCHOBaH-
HOCTb OTKa3a OT KOHKPETHOIO 3alllMTHUKA [OJKHA OLIEHMBATBhCS B TOM YHCJIE MCXOIS
13 ykazaHHBIX B ctaThe 72 YIIK Poccuiickoii @enepaniuu oOCTOSITEILCTB, MCKIIOYAIO-
X €ro yJacTue B Jejie, a TakKkKe ¢ y4eToM HopM crareil 6 u 7 DenepaibHOro 3aKoHa
«O0 anBokaTckoii AesiTeIbHOCTU M anBokatype B Poccuiickoit Deaepaniuny», 3aKperisi-
OIIMX MOJHOMOYMSI U OOSI3aHHOCTU ajBoOKarTa.

Bmecte ¢ tem wacth Bropas cratbu 52 YIIK Poccuiickoit Denepannm, Haxomsch
B HOPMAaTMBHOM €IWHCTBE C YacCTblO IMEPBOM TOW Xe cTaTbu M cTartheild 51 maHHoro Ko-
JIeKCa M He HaJesssl OTKa3 OT 3allUTHHUKA CBOMCTBOM 00S13aTE€IbHOCTH JUISI TO3HABATES,
ciaenoBatesd W Cyna, IMPEearnoJjiaraet, 4To MpM pa3pelieHWM COOTBETCTBYIOIIETO 3asiBiie-
HUS B KaXIOM Cllydyae CJIelyeT YCTAaHOBUTb, SIBJSIETCS JIM BOJEU3bSIBIECHUE JUlIa CBOOOI-
HBbIM U JOOPOBOJILHBIM M HET JIM MPUYUH 11 TIPU3HAHUS TaKOTO OTKa3a BbIHYXIEHHBIM
1 NPUYMHSIOLIMM BpEd €ro 3aKOHHbIM MHTepecaM. Tem caMbiM Ha3BaHHbIE HOPMBI, Oy-
y4d MyOJMYHO-TIPABOBBIMY TapAHTUSIMUA 3alUThl JUYHOCTU OT HE3AKOHHOTIO U HE00O0-
CHOBAHHOTO OOBMHEHMSI, OCYXIEHHUS, OTpaHWYEHHUS €€ TpaB M CBOOOJ, HaIpaBICHHbI-
MU Ha 3allMTy MpaB IOA03peBaeMOro, OOBMHSIEMOTO, HE MpPearnojararoT BO3MOXHOCTHU
HaBSI3bIBATh JIUIY KOHKPETHOTO 3alllMTHHUKA, OT KOTOPOTrO OHO OTKA3aJ0Ch, UCKJIIOYAIOT
MPUHYXJICHUE JIMIA K peaiu3alluid €ro CyObeKTHMBHOTO IpaBa BOMpeku ero Boje. Ocy-
ILIECTBJIEHUE MpaBa MOJIb30BaThCS MOMOIIBIO 3allIMTHHUKA Ha JIIOOOM cTaauM Ipoliecca He
MOXET ObITh MOCTaBJIEHO B 3aBUCUMOCTb OT MPOU3BOJBHOIO YCMOTPEHUSI JOJKHOCTHOTO
JIMlla WIX OpraHa, B MPOMU3BOJACTBE KOTOPOTO HAXOAUTCS YrOJIOBHOE AEI0, T. €. OT pe-
LIEHUsI, HE OCHOBAaHHOIO Ha MEPEYMCICHHBIX B YTOJOBHO-IIPOLECCYaAIbHOM 3aKOHE 00-
CTOSITEJILCTBAX, IPEIYyCMATPUBAIONIMX O03aTeJIbHOE yYyacTHE 3allUTHHUKA B YTOJOBHOM
CyIOIPOM3BOJACTBE, B TOM YMCJIE MO Ha3HAYEHMIO.

5. OOGecneyuBasi TMpaBO MOA03pEBAEMOro, OOBMHSEMOIro 3alllMIaThb CBOM Mpa-
Ba C MOMOUIbIO HA3HAYEHHOTO WJIM BBIOPAHHOTO MM CaMUM 3alllUTHUKA, YTOJOBHO-
npolieccyanbHblii Komekc Poccuiickoit ®enepaniu BMecTe C TeM MpsSIMO He perjia-
MEHTHUPYET CHUTYallMIO, CBSI3aHHYIO C Y4acTHE€M B JieJie 3alllMTHUKA MO Ha3HAYeHUIO, OT
KOTOPOTO I0103peBaeMblii, OOBUHSIEMbII OTKAa3bIBa€TCS MpPU OJHOBPEMEHHOM Y4YacTUU
B JieJie 3alllMTHMKA TT0 COMIalIeHuIo. Takoi 0TKa3 He MOXET pacCMaTpUMBaThCs KaK OTKa3
OT 3alllMTHMKA BOOOIIE, TaK KaK IMpaBO IOJ03PEBAEMOro, OOBUHSIEMOro Ha MOJTYyYEeHUE
KBATM(PUIMPOBAHHON IOPUAMYECKON MOMOIIM MPEArnogaraeTcss 00ecrneyeHHbIM, a MOTOo-
My ToJjiokeHue yactu Bropoit cratbu 52 YIIK Poccuiickoit @enepany o HeoOs13aTe Ib-
HOCTM OTKa3a OT 3alllMTHUKA [JIs JO3HaBaTelis, CjeloBaTessi U Cyla B JJaHHOM cCliydae
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HE MOXET MPUMEHSThCS CO CCBIJIKOW Ha 3alllMTy IpaB IMOJ03peBaeMOro, 0OBUHSIEMOTO.
TeM He MeHee 3TO HE MCKIIOYAET BO3MOXHOCTU OCTaBUTb O€3 YIOBIETBOPEHUS 3asiB-
JIeHWe Jila 00 OTKa3e OT 3allUTHMKA IO HAa3HAYCHMIO IPU 3J10YMOTPEOJIECHUM MpaBOM
Ha 3allUTy CO CTOPOHBI 3TOro JMIAa, a TakXKe IMpUIIallleHHOro 3aluTHuKa. Kpurepuu
HaJIM4YMs TaKOTrO 3JI0yNmOoTpeOJieHUsI BbIpaOOTaHbl CyACOHON MPaKTUKOMW.

Taxk, INInenym BepxoBroro Cyna Poccuiickoit Penepanny B myHKTe 18 mocTraHOBIIe-
Hus ot 30 mroHsa 2015 roga Ne 29 «O mpakTuke NpUMEHEHUSI CyIaMM 3aKOHOIATENbCT-
Ba, oOecIieuMBaloOlIero MpaBo Ha 3allUTy B YITOJOBHOM CYIOIIPOM3BOICTBE» yKa3zasl, UTO
Cyl MOXET He NMpU3HaTh MPaBO OOBMHSIEMOrO Ha 3alllUTy HAPYLIEHHBIM B TeX CJydasx,
KOIZa OTKa3 B YIOBJIETBOPEHUM XOJIaTalicTBa JMOO MHOE OrpaHUYEHME B peaau3aiuu
OTAEJAbHBIX MPAaBOMOYUI OOBUHSIEMOTO WM €r0 3alllMTHUKA OOYCJIOBJIEHBI SIBHO HEIO-
OpPOCOBECTHBIM HCIIOJIb30BAHMEM KMMM BTUX IIPAaBOMOYUI B yIIepO MHTEpecaM IpPyTUX
YYaCTHUKOB Ipollecca, MOCKOJbKY B cuiy cratbu 17 (dacth 3) KoHctutynum Poccuii-
ckoii Denepaliiu OCYIIECTBJIEHNWE TpaB M CBOOOI HE MOJDKHO HapyllaTh IpaBa U CBO-
0omabl APYrUX JIMLL.

[TpaBonpuMeHUTeNbHAS TIPAKTUKA TaKXe CBUIETEIbCTBYET, YTO HEMPUHSITHUE OTKa3a
0J03peBaeMoro, OOBUHSIEMOro OT Ha3HAYEHHOro €My 3alllMTHUKA MOXET OBbITh MPOAUK-
TOBAaHO HEOOXOIUMOCTbIO O0ECHEeYUTh pa3yMHbIE CPOKM IPOM3BOACTBA MO Jey, Yrpo3a
HapylIeHUs] KOTOPBIX BbI3BaHa 3JI0YMOTpeOJeHNeM MpaBOM Ha 3alllUTy, KOoraa Ipoliec-
CyaJlbHOE TOBEIEeHUE TO0J03PeBAeMOro, OOBMHSIEMOTO WM MPUIIALIEHHOrO 3allMTHUKA,
Oyaydyn HeaZOOPOCOBECTHBIM, YIIEMJIsSIET KOHCTUTYLIMOHHBIE MpaBa MHBIX YYACTHUKOB CY-
norpousBoacTBa. Ilo mHeHuio CyneOHOI KOJIJIErMU IO YroJIOBHBIM jAenaM BepxoBHOro
Cyna Poccuiickoii denepauiviy, HEMPUHSITUE CYAOM OTKa3a MOACYAMMOrO OT Ha3HayeH-
HbIX 3allMTHUKOB M OJHOBPEMEHHOE yyacTue Mo Aeay MpPUIJAlleHHbIX U Ha3HAaYE€HHBIX
3allIUTHUKOB MOTYT OBbITb—C YYETOM KOHKPETHBIX OOCTOSITENLCTB, XapaKTepU3YIOILINX
oBeleHUe OOBMHSIEMOTO U 3alMTHUKOB, — IIPU3HAHbI HE IIPOTHMBOpPEYALIMMU 3aKOHY
1M He HapyllalolMMHU TpaBo Ha 3amuTy. COOTBETCTBYIOIIMMU OOCTOSITEIbCTBAMU MOTYT
MPU3HABaTbCsl, B YACTHOCTU, CAEJIAaHHBbIE HEOOHOKPATHO U 0€3 KaKUX-JTMOO OCHOBAHUM
3asBJICHUsI O 3aM€He 3alllUTHUKA, €ro HesiBKa MOJA pa3HbIMU IIpeajioraMyd B CyaeOHOe
3acelaHue, T. €. JCUCTBUsI, SIBHO HampaBJIEHHbIE Ha BOCHPENSITCTBOBAHUE HOPMaJbHOMY
XOIly cyneOHOro pazouparesibCTBa M yYKa3bIBalollMe Ha 3JI0yNOTpeOIeHre MpaBoM (oIpe-
nenaenue ot 25 miong 2012 roma Ne 5-J112—65).

ITonoGHas mpakTHKa corjacyeTcsl ¢ MHTepecaMy MpaBOCYIMsl W HaIlpaBJieHa Ha pe-
ajqu3aluio npeanucaHuii crareir 17 (wacte 3), 46 (wacth 1) m 48 Koncruryuunu Poc-
cuiickoii Menepauiyi B CUTyalluM, KOTAa MOJ03PEBAaeMBblii, OOBMHSIEMBIIA, €ro 3alllUTHUK
M0 COIJIAIIEHUIO 3JI0YIOTPeOIsieT MpaBOM Ha 3alllUMTy U TaKoe 3JI0YNoTpeOJeHue ae30p-
raHu3yeT Xoa AocyaedbHoro aubo cymeOHOro mpolecca, HampaBJI€HO Ha CPbIB MPOU3-
BOACTBa 1o Aeiy. BMmecTe ¢ Tem pelieHue o0 OTKIIOHEHMM OTKa3a OT 3allMTHHUKA IO
Ha3HAUYEHUIO MPU yYaCTUU B YTOJIOBHOM Jejie 3alllUTHUKA IO COMAllleHUI0 M0 MOTUBaM
3JI0yNIOTPEOJICHUST MPaBOM Ha 3allUTy JOJKHO ObITh 0OOCHOBAaHHBIM M MOTMBUPOBAH-
HBIM U caMoO 0 cebe He JOJLKHO MCKIHYaTh BO3MOXHOCTU MPUTJIAIIEHHOTO 3alllUTHUKA
BBIITOJJHUTDL B3TOE Ha Ce0s MOpyYeHUE.

Takum o6pazom, ctatbu 50 u 52 YIIK Poccuiickoit Menepauiii He MOTYT paclieHU-
BaThCs Kak mpoTuBopeuainive KoHcturynum Poccuiickoii Denepaiiiv, MOCKOJIbLKY OHU
110 CBOEMY KOHCTUTYLIMOHHO-IIPABOBOMY CMBICJTY HE TO3BOJISIIOT J03HaBaTeI0, CAea0Ba-
TEJII0 WIN Cyly OCTaBJIsATb 0€3 yIOBJIETBOPEHMS 3asBIeHMUE Julla 00 OTKa3e OT 3alllMTHU-
Ka 0 Ha3HAYEHWUIO TPU YYaCTUMU B YrOJOBHOM JeJjie 3alllUTHMKA IO COTJalleHUIO, eClIU
B IOBEAECHUM 3TOTO JIMLA U MPUIJIALLIEHHOro 3alllMTHUKA OTCYTCTBYIOT IPU3HAKU 3JI0Y-
rnorpebaeHus: nmpaBoM Ha 3amuTy. [IpuMeHeHue BIpeab MAHHBIX TMOJIOKEHUI BOIPEKU
YKa3aHHOMY KOHCTUTYLIMOHHO-TIPABOBOMY CMBICTY HE IOITyCKaeTCsl.

Koncrurynmonnsrit Cyn Poccuiickoit @enepaliny, pyKOBOACTBYSICh MYHKTOM 12 4a-
cTu TIepBoii ctaThu 75 PDemepalbHOTO0 KOHCTUTYLUMOHHOIO 3akoHa «O KoHCTUTYIIMOH-
HoMm Cyne Poccuiickoit @enepaliin», CYUTAET BO3MOXHBIM YCTAHOBUTb OCOOEHHOCTU

89



UCIoJIHeHUsT HacTtosdiiero IToctTaHOBIeHWSI B OTHOLIEHUM KOHKPETHOIO Aeja 3asiBUTENS,
cocrosiue B ciaenywooiieM. CyneOHble akThl, BbIHeceHHble B oTHolmeHuu HO. FHO. Kasa-
nepoBa Ha ocHoBaHum crateit 50 u 52 YIIK Poccuiickoit ®denepanium B UCTOJIKOBAaHUH,
pacxoaseMcsl ¢ UX KOHCTUTYLIMOHHO-ITPABOBBIM CMBICJIOM, BBISIBICHHBIM B HACTOSILIEM
[TocraHoBAEHNM, TOMJIEXAT MEPECMOTPY B YCTAHOBJIEHHOM MOPSIKE, €CAU JUISI 3TOro
HET MHBIX MPEISITCTBUIA, UTO BO BCSAKOM CJlydyae He IpeariojiaraeT IMOBTOPHOIO COBEp-
LIIEHUS MPOLeCCyalbHbIX AEMCTBUI, €Cd MPUCYTCTBUE B Jeje aaBoKaTa Mo Ha3HAYEHUIO
Mocje HEMPUHSITOr0 OTKa3a OT HEro He CKa3ajoCh OTPUIIATEIbHO Ha 3allluTe OOBUHSIE-
MOTO C y4eTOM pa3oupaTeabcTBa B LejoM. Mcxonst U3 M3JI0XKEHHOTO U PYKOBOJCTBYSICh
cratbamu 6, 47.1, 71, 72, 74, 75, 78, 79 u 100 ®PenepaibHOr0 KOHCTUTYLIMOHHOIO 3a-
koHa «O Konctutyumonnom Cyne Poccuiickoit ®enepanumn», Koncturymmonnsiii Cyn
Poccniickoit @enepanmn

MOCTaHOBWJI:

1. Tpusnate cratbu 50 m 52 VYIIK Poccwuiickoit Penepalimy He MPOTHUBOpEYA-
muMu  Konctutyumu Poccuiickoit @enepaliui B TOl Mepe, B KaKOil II0 CBOEMY
KOHCTUTYLMOHHO-ITPABOBOMY CMBICJy OHM HE IIpearnojaralrT, YTO J03HaBaTelb, CIEI0-
BaTeJlb WIW CYJ MOXET OCTaBUTh 0€3 yIOBJIETBOPEHUS 3asiBJeHUE Jula 00 OTKase OT
3alllMTHUKA MO0 HAa3HAYEHMIO IIPU YYaCTUM B YrOJIOBHOM Jejie 3alllMTHHKA IO coIJalle-
HUIO, €CJIM OTCYTCTBYET 3J0yNOTpeOeHWe MPpaBOM Ha 3alllUTy CO CTOPOHBLI 3TOrO JIMIIA,
a TakxXKe MPUIJIAIEHHOTO 3alllMTHHUKA.

2. KoncrurynmoHnHo-npaBoBoii cmbica ctateit 50 u 52 YIIK Poccuiickoii Penepa-
LMK, BBISIBJIEHHBIN B HacTosieM IlocTaHOBIeHUM, SIBSIETCS 00LIe00s13aTeIbHbIM, UYTO
WCKJII0YaeT BOpeab J000e MHOE UMX MCTOJKOBAaHUE B MPAaBONPUMEHUTEIbHON MpaKTUKE.

3. IlpaBornpuMeHuUTeNbHbIC pelIeHMs], BbIHECEHHbIC B OTHOLUIEHUM TpaxaaHuHa Ka-
BasiepoBa KOpusi KOpneBruua Ha ocHoBaHuu crtateit 50 m 52 VIIK Poccuiickoit @ene-
palii B MCTOJKOBAaHWUM, PACXOASIIEMCS C MX KOHCTUTYLIMOHHO-TIPABOBBIM CMBICIIOM,
BBISIBIECHHBIM B HacTtosieM [locraHoBiaeHUM, Toajiexar MepecMOTpPY B YCTAHOBJIEHHOM
MOPSIIKE, €CAU U1l 3TOTO HET MHBIX IPEISITCTBUM.

4. Hacrosimiee IloctaHoBIeHME OKOHYATEIbHO, HE MOMIEXUT OOXKAJIOBAaHUIO, BCTY-
naeT B CUJIy CO AHS OoDUUMATIBHOIO OMYOJIMKOBAHMS, NEHCTBYET HENOCPEACTBEHHO U He
TpeOyeT MOATBEPKACHUS APYTMMU OpraHaMU W JOJDKHOCTHBIMU JIMIIAMMU.

5. Hacrosmee IloctaHoBieHME NOMIEXKUT HE3aMEIIUTEILHOMY OIyOJMKOBAHUIO
B «Poccuiickoii razere», «CobpaHnu 3akoHomateiabcTBa Poccuiickoit @enepaunu» 1 Ha
«OduumraibHOM MHTEpPHET-MOpTaie IMpaBoBO MH@opMauuu» (wWww.pravo.gov.ru). Ilo-
CTAaHOBJICHME JIOJDKHO OBITh OMyOJIMKOBAaHO Takxke B «BecTHuke KOHCTUTYLIMOHHOTrO
Cyna Poccuiickoit Denepanum».

Konctutyunonnsiit Cyn
Poccuiickoit depepaunu

INIEHYM BEPXOBHOI'O CYJA POCCHUIMCKOM OEJEPAIINN
ITOCTAHOBJIEHUE
ot 30 uroHg 2015 r. Ne 29

O ITPAKTUKE ITIPUMEHEHUNA CYJAMMU 3AKOHOJATEJ/IBCTBA,
OBECIIEYUBAIOIIETO ITPABO HA 3AIIIUTY B YTOJIOBHOM
CYAOITPON3BOACTBE

[IpaBo Ha 3amIUTy KaXXAOro, KTO IOABEPICS YrOJOBHOMY IIpeCieAOBaHMIO, IPpU3HA-
eTcst U rapanTupyetcss Koncruryuueir Poccuiickoit @eneparyu (ctateu 17, 45, 46, 48,
123), oOlienpu3HaHHLIMM MTPUHLIMIIAMM ¥ HOPMaMM MEXIYHApOJHOIO IpaBa U MEXIy-
HapoIHbIMM goroBopaMu Poccuiickoit ®Denepaniym B KavyecTBe OJIHOIO M3 OCHOBHBIX
MpaB 4yejoBeKa U TpakJaHMHA.
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[Topsimok peanu3aliuy JAHHOTO KOHCTUTYLMOHHOTO TIpaBa OIpeAessieTcsl YTOJIO0BHO-
npoleccyalbHbIM KomekcoM Poccuiickoit MDenepaunu, mpu MPUMEHEHUHM HOPM KOTO-
pOro IOJKHBI YUYUTHIBaThCs IpaBoBble no3uliuu KonctutyunmonHoro Cyna Poccuiickoit
®enepanuu 1 npaktuka EBpomneiickoro Cyna mo mpaBaM 4eloBeka.

OOecrieueHue MpaBa Ha 3alUTY SIBJISIETCSI 00SI3aHHOCTBIO TOCYAapCTBa M HEOOXOIM-
MbIM YCJIOBUEM CIIPaBEIJIMBOrO IPaBOCYAUSI.

B nensx enmHooOpa3HOro paspelleHusl cydaMu BOINPOCOB, BO3ZHUKAIOIIMX B MPaKTU-
K€ MPUMEHEHMSI 3aKOHOIATEIbCTBA, 0OECHEYMBAIOIIErO MPaBO Ha 3allUTy B YTOJOBHOM
cynornpousBoacTse, Ilnmenym BepxoBHoro Cyma Poccuiickoit Denepaiium, pyKOBOICTBY-
gach cratbeit 126 Koncturyuun Poccuiickoit @enepaunu, cratbsiMu 2 u 5 @eaepanbHO-
ro KOHCTUTYLIMOHHOTO 3aKoHa oT 5 ¢eBpans 2014 roma Ne 3-DK3 «O BepxoBHom Cyne
Poccuiickoit deaepamn», MOCTAHOBIISIET JaTh CIASAYIOIINME Pa3bsSICHEHUSI:

1. OOparuTh BHMMaHME CYIOB Ha TO, 4YTO IIO CMBICAYy cTaTbu 16 VYTroJIOBHO-
npoueccyanbHoro komaekca Poccuiickoit @enepaunu (nanee — YIIK P®) obGecneuenue
MpaBa Ha 3allUTy SIBJISIETCSI OMHUM W3 MPUHLIMIIOB YTOJOBHOIO CYyIONPOU3BOACTBA, NEKi-
CTBYIOLLIMX BO BceX ero cragusix. B cuiay sToro mpaBoM Ha 3aliuTy o0JIamaloT: JIMLIO,
B OTHOIIEHHWM KOTOPOTO OCYIECTBJSIIOTCS 3aTparuMpaloliiue ero rpaBa M CBOOOIBI IpO-
1ieccyajibHbIe JEHCTBUS IO TIPOBEPKE COOOIIEHMS O TMPECTYIUICHUM B TIOPSIAKE, Tpe.-
ycMoTpeHHOM ctaTheil 144 YIIK P®; momo3peBaeMblii; OOBUHSIEMBI; TTOICYINMBIIA;
OCYXIIE€HHBII; ONpaBAaHHbIN; JIMLIO, B OTHOIIEHUM KOTOPOrO BEIETCsI WU BeJIOCh IIPO-
M3BOJCTBO O NMPUMEHEHUM MPUHYAUTEIbHBIX MEp MEIUIIMHCKOrO XapakTepa; HecoBep-
LIIEHHOJIETHUI, K KOTOPOMY IpUMEHEHA MPUHYIUTEIbHAsI Mepa BOCHUTATEIbHOIO BO3-
NeNCTBUS; U0, B OTHOLIEHUM KOTOPOIO YTrOJIOBHOE Aelo (Jajnee — Aeja0) WIM YTOJOB-
HOE TIpecjieloBaHKe TPeKpallleHO; JIMIIO, B OTHOIIEHUU KOTOPOro IMOCTYIWII 3apoC WU
MNPUHSITO pellleHre O BblAaue; a TakxKe JIo0oe MHOE JIMIIO, MpaBa U CBOOOIBI KOTOPOTO
CYLIECTBEHHO 3aTparuBalOTCS WM MOTYT ObITh CYLIECTBEHHO 3aTPOHYTHI AEHCTBUSIMU
1 MepaMM, CBUIETEJbCTBYIOIIMMHU O HaIlpaBJICHHOW MPOTUB HEro OOBUHUTEILHOU nesi-
TEJIbHOCTH, HE3aBUCHMMO OT (pOpMaJbHOTO MPOLIECCYaJTbHOIO CTaTyca TaKoro Juia (ma-
Jiee — OOBMHSIEMBbIiA).

2. Cymam HeoOXOIMMO MMETh B BUAY, UTO IIpaBO OOBMHSIEMOIrO Ha 3alllUTy BKJIIOYAET
B ce0sl HE TOJILKO IMPaBO IOJb30BaThCsl MMOMOIIBIO 3allIMTHMKA, HO W MPaBO 3alllUIIaTh-
CS JIMYHO U (MJIM) C TIOMOILIbIO 3aKOHHOTIO IPEACTaBUTENsSI BCEMM HE 3allpellleHHbIMU
3aKOHOM CcIloco0aMM M cpencTBaMu (4acth 2 ctaTbu 16, myHKT 11 yactu 4 cratbu 46,
nyHKT 21 yactu 4 crateu 47 YIIK P®), B ToM uucie gaBaTb OOBSICHEHUSI U TIOKa-
3aHUS TI0 TOBOAY HMMEIOIIEToCsl B OTHOLIEHMU €ro MOA03PEHUs JIMOO OTKa3aThCs OT
Jauu OOBSICHEHUI M TOKa3aHWil; BO3paxaTb MPOTUB OOBUMHEHWS, aBaTh ITOKa3aHUS IO
MpeabsiBICHHOMY €My OOBMHEHMUIO JTMOO OTKa3aThCsl OT Jauu IOKa3aHWil; MpeACcTaBIsTh
JIOKa3aTeIbCTBA; 3asIBJISITh XOAaTaliCTBa M OTBOMABI; JaBaTh OOBSICHEHUS M MOKa3aHUs Ha
POIHOM SI3bIKE WJIM SI3bIKE, KOTOPbIM OH BJIAACET, W I0JIb30BaThCs MOMOIIBIO MEPEBO/I-
ypKa OecIulaTHO, B ClIydasiX, KOrga OOBMHSIEMbII He BJaaeeT WJIM HEeJOCTaTOYHO Bjia-
JeeT SI3bIKOM, Ha KOTOPOM BEAETCS CYIOIPOM3BOJICTBO; y4acTBOBATh B XOI€ CyIeOHOro
pas3dupaTresbCcTBa B UCCAECIOBAHUM J10KA3aTeJbCTB M CyIeOHBIX MPEHUSIX; MPOU3HOCUTH
MocJeAHee CJIOBO; MPUHOCUTH XKaJloObl Ha AEUCTBUS, Oe3ACCTBUE U PELIeHUs] OPraHoB,
OCYILECTBJISIONIMX TMPOU3BOACTBO IO Aedy; 3HAKOMUTBLCS B YCTAaHOBJIEHHOM 3aKOHOM
nopsiike ¢ marepuajamu nena. IlpoleccyanbHble MpaBa OOBHHSIEMOTO HE MOIYT OBITb
OrpaHUYEHBbI B CBSI3M C ydaCTHEM B JeJ€ €ro 3allMTHUKA W (MJIM) 3aKOHHOTO MpeacTa-
BUTEJIS.

3. Mcxons n3 B3aMMOCBS3aHHBIX MOJOXeHUI yacTh 1 ctatbu 11 1 yactu 2 ctatbu 16
VIIK P® 06g3aHHOCTh pa3bsICHUTb OOBMHSIEMOMY €ro IpaBa M OOSI3aHHOCTU, a TaKXkKe
o0ecrneynTh BO3MOXHOCTb peau3aldy 3TUX IpaB BO3JaraeTcsl Ha JUl, OCYIIECTBIISIO-
IIKUX TIPOBEPKY COOOIIEHUS O TPEeCTYIJIEHUM B MOPSIAKE, MPEeAyCMOTPEHHOM cTaTheit 144
VIIK P®, u npeasapurtenbHOe paccieaoBaHue IO Aesly: Ha J03HaBaTessl, OpraH J03Ha-
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HUs, HavyaJlbHMKa OpraHa WM TIOApa3lesieHUs] JTO3HaHUs, CJeIoBaTesIsi, PyKOBOIUTES
CJIeICTBEHHOIO0 OpraHa, MpoKypopa, a B XojAe CyIeOHOro MpOM3BOACTBA — Ha CYII.

[IpenycMoTpeHHBIE HOpPMaMM YTOJOBHO-IIPOLECCYaJIbHOTO 3aKOHA IpaBa JIOJIKHBI
OBITb Pa3bsICHEHBI B 00bEME, OMpeaessieMOM IPOILECCyalbHbIM CTaTyCOM JIMLIA, B OT-
HOLLIEHUH KOTOPOrO BEAETCS MPOU3BOIACTBO IO ATy, C YUeTOM CTaauii U OCOOEHHOCTEM
pa3IUYHbIX (OPM CYyIONPOU3BOACTBA. B yacTHOCTM, MpU pacCMOTpPEHUU Jelia I0 Cy-
IIECTBY CYIOM MEPBOM MHCTAHLUMU Pa3bsICHEHUIO OOBMHSIEMOMY MOJEXaT HE TOJIbKO
npaBa, yKazaHHble B yactu 4 ctateu 47 YIIK P®, Ho u npyrue ero mpasa B CcyneOHOM
pa3dupaTesbCcTBE, B TOM YMCJIe MpaBO XOAaTailcTBOBaTh OO0 ydyacTUM B IPEHUSIX CTOPOH
Hapsay ¢ 3alUTHUKOM (dacth 2 cratbu 292 YIIK P®), a mpu oTCyTCTBUU 3allMTHU-
Ka— y4acTBOBaTh B MpeHUsX cTopoH (yactb 1 cratbu 292 YIIK P®), npaBo Ha mocnen-
Hee cioBo (ctaths 293 VIIK PO).

4. IlpaBo OOBMHSIEMOIO JIMYHO OCYLIECTBJISITH CBOIO 3alllMTY, peaanu3yeMoe IOCPEeACT-
BOM €ro y4yacTusi B cyneOHOM pa30upaTesibCTBe, oOecIieuynBacTcsl cyaoM. B oTHoleHUu
OOBUMHSIEMbBIX, COACPXKAIIMXCS MO CTpaxeil JTMOO OTObIBAIOIIMX HaKa3aHWE B BUIE JIW-
LIeHUsI CBOOOAbI, Cyl MEpPBOM MHCTAHLMM MPUHMMAET MEPHI MO O0ECIIeYeHMUIO UX yya-
CTUSI B CyAeOHOM 3acelaHWM HEMOCPEACTBEHHO JIMOO B Cliydasix, MpPeayCMOTPEHHbIX Ya-
cThio 6.1 cratby 241 m yacteio 2 cratby 399 YIIK P®, myrem HMCIOIb30BaHMSI CUCTEM
BUIEOKOH(epeHI-cBsI3u. Borpoc o ¢hopMe ydacTusi TaKMX JUL B CyOeOHBIX 3aceIaHMsIX
CYIOB BBILIECTOSIIIMX MHCTAaHLUMI pellaeTcsl CyIOoM, pacCMaTpUBaOLIUMM Oejl0 (4acTb 2
cratb 389.12, yacth 2 cratbu 401.13 YVIIK PD).

5. Cymam crieayeT IpoOBepsiTh, M3BEIIEH JM OOBUHSEMBIM O daTe, BPEMEHM U Me-
CTe 3acelaHMsl cyda IepBOi, ane/UIIIMOHHON WM KacCalMOHHOM MHCTAaHLUMU B CPOKHU,
YCTAHOBJIEHHbIE COOTBETCTBEHHO 4YacThio 4 crtatbu 231, yacthio 2 cratbu 389.11, ua-
cteio 2 ctatbm 401.12 YIIK P®. Ilpn HecoOmoaeHNM yKa3aHHBIX CPOKOB CYJ BBISICHSET
y OOBHHSIEMOI0, UMEJ JIM OH JOCTaTOYHOE BpeMmsl IJis MOATOTOBKM K 3aimute. Eciu cyn
MPU3HAET, YTO 3TOT0 BPEMEHU OBbLIO SIBHO HEIOCTAaTOYHO, a TaKXe B MHBIX CIIydasix 1o
MpochOe 0OBMHSIEMOTO, B LEsIX obecrieueHus: TpedboBaHuii yactu 3 cratbu 47 YIIK PD
Cyl OOBSBISIET MEPEPhIB B CyaeOHOM 3acedaHUU JUOO OTKJIaIbIBaeT €ro Ha OIlpelaesieH-
HBIA CpOK.

6. Eciii 11ocjie BBIHECEHMST TIPUTOBOPA WJIM MHOTO CyIeOHOIO pellleHUs] OOBUHSIEMBIit
U (WIM) ero 3allMTHUK XOAATalCTBYIOT O JOIOJHUTEIbHOM O3HAKOMJIEHWU C MaTepua-
JJaMU Jefla IJIS COCTaBJIeHUsT aleUIIIMOHHON Xaao0kl, cyay, B IIPOU3BOJACTBE KOTOPOIO
HaXOAUTCS He10, HAJIEXKUT YTOYHUTh, KaKhue MMEHHO MaTepualibl Jeja UM HeoOXOmu-
Mbl. [Ipu paspelieHUM TaKOro XomaTailcTBa CyA BbISICHSIET, 3HAKOMWJIMCH JIU OOBUHSIE-
MbIii U (WJIM) ero 3allUTHUK IO OKOHYAHUM IpeaBapUTEIbHOIO pacciaedoBaHUsI CO BCe-
MU MaTepuajaMu Jejla U He ObUIM JIM OHM OTpaHMYEHBbI B IpaBe BHLIMCHLIBATH JIIOObIS
CBElIEHUSI U B JIIOOOM OOBEMeE, 3a CBOI CUeT CHMMATh KOIMMWU C MaTepuajoB Jejia, a TaK-
>K€ 3HAKOMUWJIMCh JIM OHM C MPOTOKOJIOM CyAeOHOro 3acemaHus. B ciaydyae ymoBieTBope-
HUSI XOoHaTaiicTBa Cy OIlpelelisieT CPpOK ISl JOIMOJHUTEILHOIO O3HAKOMJIEHUS C y4eTOM
YCTAHOBJICHHBIX OOCTOSITEJILCTB.

7. B cuny tpedoBanmii yacty 2 ctatbm 123 KoHcturymum Poccuiickoit @enepaumn
n yacti 1 cratbu 247 YIIK P® pa3zbupatenbcTBO Jeia B Cylde NMEepBOl MHCTAHLIMU TIPO-
BOJIUTCSI TIpU 00sI3aTe€JIbHOM Yy4acTUM OOBMHsieMOro. PaccmoTpeHue nefia B OTCYTCTBUE
OOBMHSIEMOTO AOITYCKAETCs JIMIIb B CIIydasiX, IPeaAyCMOTPEHHBIX (elepabHbIM 3aKOHOM.

Hcxons u3 monoxenuii yacteit 1 u 4 crateu 247 YIIK P® xomaraiicTBo 0OBMHSIEMO-
ro, He YKJIOHSIIOILIErocsl OT SIBKM B Cyl, O paCCMOTPEHUM JieJla B €r0 OTCYTCTBHE MOXKET
OBITH YIOBJETBOPEHO CYIOM TOJBKO IO JeJiaM O TMPECTYIUICHUSIX HEOOJbIIONH U CpemHei
TSDKECTU.

Ecnu o0GBuHsIEeMbIl, 3asiB/IsIsI XOOATaliCTBO O 3a0YHOM PAacCCMOTPEHMM JeJia, CChLla-
€TCs Ha OOCTOSITENIbCTBA, KOTOpPbIe MPEISITCTBYIOT €ro ydyacTHIO B cyaeOHOM pas3oupa-
TeJIbCTBE, TO CyI BOpaBe MPU3HATh JAHHOE XOJATaliCTBO BBIHYXKIEHHBIM, OTKa3aTh B €ro
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YAOBJIETBOPEHUU M Ha3HAUYUThH CyAeOHOE 3acelaHue C ydacTueM oOBMHsIEMOro jJubo, mpu
HaJlM4MM K TOMY OCHOBaHWI, MPUOCTAHOBUTbH MPOMU3BOACTBO IO ACTY.

8. B cooTBeTcTBUU C MOJOXKEHUSIMU 4yacTu 2 ctatbu 243, crateu 257 YIIK PO
1 HopMmaMu miaBbl 36 YIIK P® B ux B3auMoOCBS3M TpeAceaaTeIbCTBYIOUIMIA B TTOArOTO-
BUTEJILHOI 4YacTU CcyaeOHOro 3acelaHusi pa3bsCHSIET BCeM yYaCTHHMKaM CyaeOHOro pas-
OupaTeIbCTBA HE TOJBKO MX IIpaBa, HO M OOS3aHHOCTU, 3HAKOMUT C pErjaMeHTOM CY-
neoHoro 3acenanusi. [lpyu 3ToM momiexkar pa3bsICHEHMUIO TaKXKe IMOJIOXEHUS cTaTbu 258
VIIK P®, npenycmarpuBalomieii Mepbl BO3IEHMCTBUS 3a HapylleHHEe ITopsiiKa B cyme0-
HOM 3acelaHuU, HeMOAYMHEHME PACIOpPSLKEHUSIM MpeaceaaTe/IbCTBYIOIEro Wil cyaed-
HOI'0 MpUCTaBa, B TOM YMCJI€ BO3MOXHOCTb YyAaJCHUS U3 3ajla 3acelaHus IO pPelIeHUIO
MpeaceaaTebCTBYIONIEro (KOJUIETMU Cyaeii) U TOCAeACTBUS TaKOro yIaJleHUSI.

Ecnu HapylieHue nopsinka B CyaeOHOM 3acelaHUM, HEMOIUMHEHUE PACIIOPSIKeHUSIM
npeacenaTe/ibCTBYIOIIEero Win CyAaeOHOro mpucTaBa AOIyCKaeT OOBMHSIEMbI, TO B 3a-
BUCUMOCTHU OT XapakTepa HapylleHUW OH MpenynpexaacTcs IpeacenaTeIbCTBYIOIIUM
O HEJOMYCTMMOCTHU TaKOTO IOBEACHHUS JIMOO MO MOTMBUPOBAHHOMY PEIICHUIO Mpeace-
JaTeJIbCTBYIOLIEro (KOJUIErMM Cyleil) ymajaseTcsl U3 3aja 3aceJaHMsi Ha OIMpeaceHHBIN
rnepuon (HarpuMep, Ha MEpUO A0Ipoca MOTEPHEBIIETO UM CBUACTENS; 10 OKOHYAHMS
CyaeOHOTO CIEeNCTBUSI WM 3aBepIIECHUs] TTPEHUI CTOPOH).

Crnenyer yuyuThiBaTh, YTO 3aKOH HE MpeAyCMaTpUBaeT 00SI3aHHOCTb Cyda YBEIOMJISIThH
OOBMHSIEMOTO MO BO3BpallleHUM B 3aj CyleOHOro 3acelaHusl O COIepXXaHUU MPOBEIECH-
HBIX B €r0 OTCYTCTBHE CYIEOHBIX NEHCTBUI M MCCIIeIOBaHHBIX JoKa3aTeabcTB. [Ipu Ha-
JIMYMU OPOChObI OOBMHSIEMOrO O MOJYYEHUM TakKol MHGOpMALUM Cyd IpenoCcTaBlIsieT
eMy BpeMsl ISl oOpallleHUsl 3a MOMOIIbI0 K CBOEMY aJBOKaTYy.

9. Eciu npu paccCMOTpeHUHU Jejla B OTCYTCTBUME OOBUHSIEMOTO B COOTBETCTBUM C Ya-
cteio 4 ctatem 247 YIIK P® 3ammTHUK He TIpUIIAllleH caMWM OOBMHSEMBIM, €ro 3a-
KOHHBIM MpEeACTaBUTEEM WIM APYTUM JIMLIOM I10 MOPYYEHUID OOBUHSEMOIO, TO CYII
B LIEJIIX O0ecrneyeHus COCTSI3aTeIbHOCTU M PaBHOIPABUSI CTOPOH M MpaBa OOBUHSIEMOTO
Ha 3alIdTy TIpUHMMAaeT MEphl K Ha3HAYEHUIO 3alllUTHUKA. Takue Xe Mepbl Cyay HeoOXo-
IUMO MPUHATH U B Cydyae, Korga OOBMHSIEMbIN ymajJeH u3 3aja CyleOHOro 3acemaHwus,
a JIeJo CHIyLIaeTcsl B OTCYTCTBHE 3alllMTHUKA.

10. Cynam HeoOXOOAMMO MMETh B BUAY, YTO MPEAyCMOTpPeHHOe 4dacTbio 1 ctaTtbu 50
VIIK P® mpaBo Ha mpuriamieHue 3alllMTHUKA HE O3HAYaeT IMPaBO OOBMHSIEMOIO BBHIOM-
paTh B KayecTBe 3alllMTHUKA JII00OE JUIO MO CBOEMY YCMOTPEHMIO U He Ipearnosaraer
BO3MOXHOCTb YYacTUsl B JieJie JII00Oro Juiia B KauyecTBe 3alllMTHUKA. [1o cMbIciy moJio-
xxeHuit yactu 2 cratbu 49 YIIK P®, 3amurty oOBUHSIEMOro B I0CYIeOHOM ITPOU3BOICT-
BE BIpaBe OCYIICCTBISATh TOJLKO aaBOKaT.

KpoMe Toro, npu HaJMuuu J0OOro U3 0OCTOSITENILCTB, YKa3daHHbIX B ctathe 72 YIIK
P®, yyactue 3aliMTHHMKA MCKITIOUYAETCSI BO BCEX CTaAMsIX YTOJIOBHOTO CYIOIPOU3BOACTBA.

Ecniu Mexnmy mHTepecamMyu OOBUHSIEMBIX, 3alMTY KOTOPBIX OCYILIECTBISIET OIWH ai-
BOKAaT, BBISABITCS MPOTUBOpeuYUsl (MpU3HAHKE OOBMHEHUSI OIHMM U OCIIapUBaHUE IpY-
MM 110 OJHUM M TeM Xe 3Mu30AaM Jejia; M300JIMYeHUue OJHUM OOBUHSIEMBIM APYroro
U T. 11.), TO TaKOW aaBOKaT Momjiexkut orBomy (rmyHKT 3 yactu 1 crateu 72 YIIK PO,
MOAINYHKT 2 myHKTa 4 ctaTbu 6 PenepanbHoro 3akoHa oT 31 mag 2002 roga Ne 63-D3
«O0 angBoOKaTCKOU aesiTeIbHOCTU M anBokarype B Poccuiickoit Denepaunum», MyHKT |
cratbun 13 «Koagekca mpodeccrnoHalbHOM 3TUKU aaBokKaTa» (MpuHAT Bcepoccuiickum
cbe3noM anBokatoB 31 sHBaps 2003 roma).

Mcxonsa m3 B3aMMOCBSI3aHHBIX TToJI0KeHWit yacTu 1 ctatbu 72 YIIK P® ycraHoBieH-
HO€ B IyHKTe 3 JAHHOW HOPMbI OrpaHUYEHHE OTHOCUTCS K CJIydasiM, KOTJa 3alllMTHUK
B paMKax JaHHOIO WJM BbIIEJIEHHOrO M3 HEero Aeja OKa3blBaeT WM paHee OKa3biBall
B X0lI¢ JOCYyIeOHOro MpOMU3BOACTBA JMOO B MPEAbIAYLIUX CTAAUSX CYAeOHOIO MPOU3BOI-
CTBa U CYAEOHBIX 3acelaHMsIX IOPUINYECKYIO MOMOIIb JIMIY, UHTepeChl KOTOPOro Ipo-
TUBOpeYaT MHTEepecaM 3allMIIaeMOro UM oOBUHSIeMoro. OgQHAKO 3TO HE MCKIOYAET BO3-
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MOHOCTb OTBOJIA 3allIMTHUKA U B MHBIX CIIydasix BBISIBJICHUS MOAOOHBIX MPOTUBOPEUMIA,
HE TO3BOJISIIOIIMX €My y4acTBOBAaTh B JTAHHOM [IEJie.

11. Ilpu pazpemieHMM xomaraiicTBa OOBUHSIEMOTO, 3asIBJIEHHOIO B COOTBETCTBUU C Ya-
ctbio 2 cratbu 49 YIIK P® o gomycke ogHOTO U3 OJIM3KUX POACTBEHHUKOB WJIM MHOTO
WA B KayecTBe 3alllUTHUKA, CYyAy CJEAyeT He TOJIbKO IPOBEPSITh OTCYTCTBUE OOCTOSI-
TEJIbCTB, YKa3aHHBIX B cTaThe 72 YIIK P®, HO m yunThIBaTh XapakTep, OCOOEHHOCTH
OOBMHEHHUS, a TaKXKe corlache M BO3MOXKHOCTb JTaHHOIO JMIla OCYILIECTBJISATH B yCTa-
HOBJIEHHOM 3aKOHOM IIOpSIAKE 3alllUTy IpaB M MHTEPECOB OOBUHSIEMOIO M OKAa3bIBaTh
€My IOPUIMYECKYI0 MOMOIIb MPU MPOU3BOJACTBE IO JEIy.

B cayyae oTkaza B ymOBJIETBOPEHMM TaKOTO XOIaTalicTBa pelIeHWEe Cylda IOJKHO
ObITb MOTMBHMPOBAHHBIM.

12. B cuny wact 1 cratbu 50 YIIK P® 3ammTHUK MM HECKOJILKO 3alllUTHUKOB
MOTYT ObITh MPUIJIAIIEHbBI IS Yy4acTUsl B Jejie KaK caMMM OOBMHSIEMbIM, TaK U €ro 3a-
KOHHBIM TIpeICTaBUTENIEM, a TakxKe APYTMMU JUIAMU MO MOPYYEHMIO WU C COIJlacus
OOBUHSIEMOTO.

Ecnu oO6BUHSIEMBIM 3asBJIEHO XOAATAWCTBO OO0 OTJIOXEHUU CyIeOHOro 3aceqaHus sl
MpUIJIalieHUuss M30paHHOTO MM 3alllMTHUKA, TO OOBUHSIEMOMY CJIeyeT pa3bsCHUTb, UTO
B cuiy noyioxkeHuit yactu 3 cratbu 50 YIIK P® mnpu HesiBKe NpuriaiieHHOro UM 3a-
IIUTHUKA B TEYEHHUE 5 CyTOK JIMOO B TeUYeHHWE MHOTo 0oJjiee JIMTEbHOIO, HO Pa3yMHOTO
CpOKa CO IIHS 3asiBJIEHUSI TAKOTrO XOJAaTaiCTBa CylI BIpaBe MPEMIOXUTh OOBUHSIEMOMY
MPUIJIACUTh APYroro 3allMTHUKA, a B CAydae OTKa3a— IIPUHATb MEpbl MO €ro Ha3Haye-
HUIO.

B ToM ke mopsiake cyda mpu OTBOAE €IMHCTBEHHOIO aJBOKaTa, OCYIIECTBIISIOLIETO
3aIIUTY OOBMHSEMOTO, MMPUHUMAET MEPbI K OOECIEYEeHUIO y4acTusl B CyneOHOM 3acena-
HUM IPYroro ajaBoKara.

Korna 3amurty oOBMHSIEMOTO OCYIIECTBIISIIOT HECKOJIBKO MPUIJIAIIEHHBIX UM aJBOKa-
TOB, HesIBKa KOro-aubo M3 HUX MpU HaleXalleM YBEIOMJICHUM O JaTe, BpEMEHU U Me-
cTe cyneOHOro pa3oMpaTesbCTBa HE MPENSTCTBYET €ro MPOBEACHUIO MPU YYaCTUU XOTS
Obl OJHOTO M3 aIBOKATOB.

13. CornacHo yactu 1 crateu 51 YIIK P® yuyactue 3amurHUKa B YrOJIOBHOM CY-
JOTIPOU3BOJICTBE 00sI3aTeIbHO, €CAM OOBUHSIEMBIM HE OTKa3ajJcCsi OT Hero B IIOpsIKe,
yctaHoBieHHOM cTaTbeil 52 YIIK P®. Ilpu 3Tom ydacTue B cyneOHOM 3acedaHUM 00-
BUHUTENS (FOCYIapCTBEHHOTO OOBUHMTENSI) HE SIBJISIETCS 0€3yCJOBHBIM OCHOBAaHUEM LIS
oOecrieyeHMsl yJyacTusl B HEM 3alllMTHUKA, MOCKOJbKY OOBMHSEMbI Ha JIOOOW CTaauu
MPOU3BOACTBA MO JieJly BOpaBe MO COOCTBEHHOM WHUIIMATHBE B NMMCbMEHHOM BUIE OT-
Ka3aTbCsl OT MOMOILIM 3alllMTHUKA.

[Ipu pazpemieHMM Takoro 3asgBICHUS Cydy HAJIEXKUT WMETb B BUIY, YTO HeXena-
HYE OOBMHSIEMOIO MOJIb30BaTbCS MOMOIIBIO 3aIIMTHUKA TOKHO OBITh BBIPAXKEHO SIBHO
U HeIBYCMbICJIIEHHO. B cyne mepBoil MHCTaHLIMK OTKa3 OT 3allMTHUKA MOXET ObITh MpU-
HSIT MIPU YCJIOBMH, €CJU y4acTUe 3alllMTHUKA B CyIeOHOM 3acenaHuu (hakKTUYeCKH oOec-
TeYEeHO CYIOM.

3agBiieHrue OOBHMHAEMOro 00 OTKa3e OT 3alIMTHUKA BBUIY OTCYTCTBMSI CPEICTB Ha
OIlJIaTy YCJOyr aaBoKaTa JUOO HEsIBKM B CydeOHOE 3acedaHue IPUTIALIeHHOTO UM WU
Ha3HAYE€HHOro eMy aJBoKaTa, a Takke 00 OTKa3e OT YCJIyr KOHKPETHOIo ajBoKara He
MOXET paclieHMBaTbCSl KaK OTKa3 OT IMOMOIIM 3alllMTHUKA, MPEeIyCMOTPEHHBIM CTaThb-
eii 52 VIIK PO.

B cnyyae, ecnu cyn mpuHSIT OTKa3 OOBMHSIEMOTO OT 3alllMTHUKA, pelleHue 00 3TOM
JTOJKHO OBbITh MOTMBUPOBAHHBIM.

14. Ucxonst u3 mojoxeHuii yactu 2 cratbu 50, myHkra 1 yactm 1 u yactu 3 cra-
oM 51 m ctatem 52 YIIK P® B ux B3auMOCBS3M CyI IPUHMMAaeT Mephl MO Ha3Haye-
HUIO 3allUTHUKA BO BCEX CydasiX, Koriaa OOBUHSEMbIH B CynqeOHOM pa3doMpaTesbCTBE HE
BOCITOJIb30BAJICSI CBOMM IIpaBOM Ha TpUIJIAIIEHUE 3alllMTHUKA W TPU 3TOM HE 3asiBUJ
B YCTAaHOBJIEHHOM ITOpsiaKe 00 OTKa3e OT 3allMTHUKA JUOO TaKOW OTKa3 He ObLI Mpu-

94



HAT cynoM. [lpm 3ToM ciemyeT MMeThb B BUY, UTO 3aKOH He TpeaycMaTpuBaeT IpaBa
O0OBHHSIEMOTO BbIOMpPATh KOHKPETHOTO aaBOKaTa, KOTOPbIN JOJKEH OBbITh Ha3HauyeH st
OCYIIECTBJEHUSI €ro 3alllUThI.

15. K nuuam, KoTopble B COOTBETCTBUM C MyHKTOM 3 vactu 1 cratbu 51 YIIK PO
B CUJIy CBOMX (PM3MUECKUX WU TCUXUMYECKUX HEAOCTATKOB HE MOTYT CaMOCTOSITEIBbHO
OCYIIECTBJISATH CBOE IPaBO Ha 3alllUTY, CJAeAyeT OTHOCUTb, B YAaCTHOCTH, T€X, Y KOTO
UMeeTCsl TCUXUUECKOe PACCTPOMCTBO, HE MCKIIIOYAmollee BMEHSIEMOCTH, a Takxe JIMII,
CTpaIaoIIMX CYIIECTBEHHBIM Ne(heKTOM pedu, ciayXa, 3peHUs WX IPYIrMM HEIyroM, Or-
pPaHUYMBAIOIIMM HMX CIIOCOOHOCTH TOJb30BaThCsl IpolieCCyalibHBIMU MpaBaMu. B 1iensix
CO3IaHMUsI HEOOXOAMMBIX YCJIOBUM ISl peanu3alluy TaKUMM JIMIIAMU TPOIIECCyaTbHBIX
MpaB U MPU HAIMYMU OCHOBAHUU Cydy cleAyeT oOCyXIaTh BOIPOC O HEOOXOIMMOCTHU
MPUBJICUYCHUS] K YYacCTUIO B JieJIe COOTBETCTBYIOIIMX CIELMATMCTOB (BJIAACIOIINX HaBBI-
KaMy CypaollepeBoa, IMIpUMeHeHus cuctembl bpaitng u T. 1.).

16. ITo cmbicay monoxkeHuid TyHKTOB 8 1 9 yactu 4 cratbu 47 YIIK P® B Tex ciy-
yasix, Korja yyactue oOBMHSIEMOTo B CylAeOHOM pa30upaTebCcTBEe O0eCreurnBaeTCsl myTeM
HCTIOIb30BaHUS CUCTEM BUICOKOH(MEPEHII-CBSI3M, CyIy B LIEJSIX Haajexallero obecreyve-
HUS TIpaBa OOBMHSIEMOTO ITOJIb30BAThCsI TTOMOIIBIO 3aIIIUTHUKA HEOOXOAMMO Pa3bsiCHUTH
€My IMpaBo OOIIEHMSI C 3alMTHUKOM B OTCYTCTBUE IPYTUX YYaCTHUKOB CyaeOHOro 3ace-
JaHUsI M TIPUHSTH Mepbl K 00€CIeYeHNI0 BO3MOXKXHOCTU TaKOTO OOIIEHUS.

17. B ciyyae u3MeHEHUsI TOCyIapCTBEHHBIM OOBUHUTEIEM B XOJ€ MpPeIBapUTEIbHOIO
CAyIIaHUSI WU CydeOHOro pa3doupaTebCcTBa OOBUHEHUS B Mpeaeiax ero MOoJHOMOYMIA,
MPeayCMOTPEHHBIX YacThio 8 cratbu 246 YIIK P®, cyn ¢ yuetoM MHEHUsS OOBMHSIEMOTO
1 €ro 3alllMTHMKA IMPeIoCTaBiIsieT UM BpeMsi, HEOOXOAuMOe Ul MOATOTOBKM K 3alllUTe
OT MOJ/IeP>KaHHOTO TOCYIapPCTBEHHBIM OOBUMHUTENIEM OOBMHEHUS.

18. Cynam HamjIexuT pearMpoBaTh Ha KaXXJ0€ BBISIBICHHOE HapyllleHUe WU OTrpaHU-
yeHMe MpaBa oOBMHsSIeMOro Ha 3amury. [Ipym HaauuuM K TOMY OCHOBaHUIA Cyd, B 4acT-
HOCTHU, BIIpaBe MpH3HATh IOJYYEHHBbIC J0Ka3aTeJbCTBa HENOMYCTUMBIMU (CTaThsl 75
VIIK P®), Bo3BpatuTh yrojJOBHOE JIeJIO MPOKYPOPY B MOPSIIKE, YCTAHOBJIEHHOM CTaTh-
eii 237 YIIK P® (vactb 3 cratbu 389.22, yacth 3 cratbu 401.15 VIIK P®), usmeHuthb
WIX OTMEHUTH cynaeOHoe perieHue (ctaTbsd 389.17, yacth 1 cratbu 401.15 YIIK P®)
1 (MI1) BBIHECTU YacTHOE oIrlpeaeieHre (IoCTaHOBJIEHME), B KOTOPOM OOpaTUTh BHHUMa-
HUE OpraHOB JIO3HAHMSI, MPEABAPUTEILHOTO CIAEACTBUS, COOTBETCTBYIOIIEH aIBOKATCKOMN
najlaThl WM HUKECTOSIIIIEero cyaa Ha (hakThl HapyllIeHWI 3aKOHa, TpeOylole MPUHSITUS
HeoOxomuMbIX Mep (dactb 4 ctatbu 29 YIIK P®).

Cyn MOXeT He MpU3HaTh MPaBO OOBUHSAEMOIO Ha 3alllUTy HApYLIEHHBIM B TeX CIy-
yasiX, KOrga OTKa3 B YIOBJETBOPEHMHM XoJaTaiicTBa JMOO MHOE OrpaHUYEHUE B peau-
3alMU OTAEJbHBIX MPAaBOMOUYMII OOBMHSIEMOTO WM €ro 3alllMTHUKA OOYCJIOBJIEHBI SIBHO
HEeIOOPOCOBECTHBIM MCMOJIb30BAaHMEM MMU 3TUX MPAaBOMOYMiI B yilepO MHTepecaMm Apy-
IMX YYaCTHUKOB ITIpoliecca, MOCKOJbKY B cvily TpeboBaHuil yactu 3 ctatbu 17 KoHcTu-
tyuuu Poccuiickoit Denepaiiiu OCylIEeCTBIEHME MpaB M CBOOOM 4eaoBeKa He JOJKHO
HapylaTh MpaBa U CBOOOIBI APYTUX JIMII.

19. OOGpaTuTh BHUMaHUE CYJIOB Ha TO, YTO, IO CMbICay 4acTu 2 ctathu 389.24 YIIK
P®, ormeHa omnpaBmateabHOro MpUIroBopa MO MOTMBaM HapylleHMs MpaBa OOBMHSIEMO-
ro Ha 3allUTy He aomyckaercs. OmpaBaaTe/bHBI MPUTOBOP MOXET OBITh M3MEHEH IO
yKa3aHHbBIM MOTHBaM JIMIIIb B YacTH, Kacalollleicsi OCHOBaHMSI OIpaBIaHUsI, MO XKalo-
Oe ompaBAaHHOTO, €ro 3alllMTHUKA, 3aKOHHOTO MpencTaBuUTeNsl U (MIu) MpeacTaBUTENst
(gacth 3 cratbu 389.26 YIIK P®D).

20. C yyeToM B3aMMOCBSI3aHHBIX MoJyioXKeHu# crareit 389.22, 389.23 u yactu 1 cra-
U 389.24 VIIK P® o0 TOM, 4TO OOBUHUTEJbHBII MPUTOBOP, OIpeaeeHne, ITOCTaHOB-
JIeHVe cyaa TMepBOi MHCTAHIMU MOTYT ObITh OTMEHEHBI WM U3MEHEHBI B CTOPOHY YXYII-
IIEHUsI TOJOXEHUSI OCYXIEHHOro He MHauye Kak Mo TpeACTaBiIeHMIO MpoKypopa Jubo
’kajo0e MoTepreBlIero, YaCTHOro OOBUHUTENSI, MX 3aKOHHBIX IpeAcTaBuTeIeit U (Un)
MPEACTABUTEJIEN, TIPU HOBOM PACCMOTPEHUM JieJia B CYAE MEPBOU WU aneUISIUOHHOM
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WHCTAHILIMU TIOCJIE OTMEHBI MPUTOBOpa B CBSI3M C HapylleHHWEeM IIpaBa OOBMHSIEMOTO Ha
3allUTy, a TakKXKe MO MHBIM OCHOBAHUSIM, HE CBSI3aHHBIM C HEOOXOAMMOCTBIO YXYALIe-
HUSI TTOJIOKEHUSI OOBUHSIEMOTO, HE JOIyCKaeTcsl NMPUMEHEHUE 3aKOHa O 0oJjiee TSKKOM
MNpecTyIUICeHUM, Ha3HAaueHHe OOBMHSIEMOMY OoJjiee CTPOro HakKa3zaHUs WU J1I000e MHOe
YCUJIEHUE €ro YroJIOBHOI OTBETCTBEHHOCTH.

21. B cBsI3u ¢ NpUHSITHEM HACTOSIILIETO MOCTAHOBJICHUS:

MpU3HaTh He AEHCTBYIOIIUM Ha Tepputopuu Poccuiickoit Denepanny mocrtaHOBIe-
Hue ITnenyma BepxoBHoro Cyma CCCP ot 16 uionsa 1978 roma Ne 5 «O mpakTtuke npu-
MEHEHUS CylaMM 3aKOHOB, 00€Cle4YrBaIIMX OOBUHSIEMOMY IpaBO Ha 3allUTY»;

WUCKJIIOYUTh MYyHKT 3 u3 moctaHoBieHusi Ilnenyma BepxoBHoro Cyma Poccuiickoit
®epeparuu ot 5 mapta 2004 roma Ne 1 «O mpuMeHEeHUM cylmaMU HOPM YTOJOBHO-
npoieccyanbHoro Kojekca Poccwuiickoit @enepanun» (C M3MEHEHUSIMUA, BHECEHHBIMU
nocraHoBieHusiMu Ilinenyma ot 5 geka6ps 2006 r. Ne 60, or 11 guBaps 2007 r. Ne 1,
oT 9 nexkadbpsg 2008 r. Ne 26, ot 23 nekadbps 2008 r. Ne 28, or 23 mekadbpa 2010 r. Ne 31
u ot 9 deppang 2012 r. Ne 3).

IIpencenarens BepxoBHoro Cyna
Poccuiickoit @eaepaunu B. M. JIEGEJIEB
Cekperaps [lnenyma,

cynbs BepxoBHoro Cyna
Poccuiickoit ®denepanuu B. B. MOMOTOB
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